


CHAPTER 18: THE CONTRACT OF EMPLOYMENT
I. Employee vs. Other Relationships
1. i.e: Independent Contractors or Agents
· Not everyone that works for somebody else is an employee. 
· Employee vs. Independent Contractor
+ Who pays Income Tax, Employment insurance and Canada Pension?
+ Where do they work from?
+ More than one client?
+ Who pays expenses?
+ Supervision?
+ Control of work schedule?
+ Supply of tools?
2. Rules Governing Employees
· Vicarious liability
· Workplace Safety and Insurance Benefits (WSIB)
+ Workplace Safety replaces torts
· Employment Standard Act (ON)
+ A statute
· Human Rights Code:  To protect the employee from being discriminated
· Pay Equity: Equal pay for equal work
II. Rules Governing Termination of Employment
1. Notice of termination
· Fixed term= a contract of employment with defined start and end dates
· When an employee is hired for a fixed term, no notice is necessary.
· Notice= advance warning that the employment relationship will end
· Indefinite hiring= a contract of employment for an undetermined length of time, with no expectation of termination or described end date.
· Reasonable notice= the acceptable length of notice of termination considering the nature of the contract, intentions of the parties, circumstance of the employment, and characteristics of the employee. 
· Payment in lieu of notice= payment of the amount of compensation the employee would have earned during the reasonable notice period.
· Demotion= transferring an employee to a job with less responsibility and/or income potential-> employee is not obligated to accept the change.
· Factors relevant length of reasonable notice:
+ Length of employment
+ Character of employment
+ Age of employee
+ Education or training of employee
+ Experience of employee
+ Availability of similar employment in the industry (market conditions)
+ Amount earned
2. Termination for Cause
· When they fire you
· No notice required
· Long-term employee (>5 years), 1month notice/year
· Dismissal for cause=dismissal without notice or further obligation by the employee when the employee’s conduct amounts to breach the contract
3. Termination without Cause
· Constructive dismissal= a substantial change to an employee’s job that amounts to termination of the existing employment
· Wrongful dismissal
· Contracts
4. Grounds for dismissal
· Incompetence
· Failure to perform Job
· Persistence Lateness
· Open/Willful Disobedience
· Serios Absenteeism
· Negligence (suggests incompetence)
· Dishonest/Immortal Conduct (related to job)
5. Damages for Wrongful Termination
· Notice
+ How much notice should have given
· Mental distress and punitive damages
· Reinstatement- there is no reinstatement in common law. An employer cannot be compelled to keep you.
6. Non-competition and non-solicitation after termination
III. Unions
· Collective bargaining= establishing conditions of employment by negotiation between an employer and the bargaining agent for its employees
· Certification= an acknowledgement by an administrative tribunal that a particular union commands sufficient membership to justify its role as exclusive bargaining agent for the employees
· Labor relations board= an administrative tribunal regulating labor relations
· Bargaining agent= a specified group of employees eligible to join the union
· Grievances= disputes arising under the collective agreement
IV. Types of disputes
· Jurisdictional dispute= 2 or more unions compete for the right to represent a particular group of employees
· Recognition dispute= an employer refuses to recognize the union as the employees’ bargaining agent
· Interest dispute= an employer and the union disagree about the particular terms to e included in the collective agreement
· Rights dispute= an employer and the union differ in their interpretation of terms.in an existing collective agreement.
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