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Fundamental justice part 2 
Section 7 
Review-principles of fundamental justice (BC motor vehicle)
Its very broad 
It limits government in ways we don't want it.
Has its own section 1 built into it 
They can be limited as long in accordance with the fundamental justice 
What is fundamental to the justice system is what is fundamental to the law-provide order without causing chaos.
The lawmakers have made everything in their power to make it more clear and narrow 
Narrow to the point where it wont attack the law itself 
Drafters of the legislation-it cannot apply to law just the activity of the government 
It matters to criminal justice 
To avoid section 7 from asking question in regards to politics and economics 
BC motor vehicle (case)
The courts were forced to consider the application of 7 to the law itself 
Could not get dismissed because it goes into another component of what is fundamental justice 
The government of BC created a criminal provision. A form of punishment for the purposes of protecting public safety
Anyone driving with a suspended license, you go to jail. No moral judgement 
Prison as punishment engages with liberty. 
The principle of common law is that:
If you break a law and the consequence of it could be jail time a requirement that the crown should establish is that you did this and you are morally responsible for it. This gives us the difference of Actus and mens reus. 

This is a requirement because going to jail is the worst that the government could do to you
If you don't know that you’re license is suspended is an important factor because going to jail for 7 days is a lot and arbitrary for someone who is not aware of their suspension.
Wrong requires some level of intentions 
You need moral fault if you’re going to jail 
This case highlights to important aspects 
It opens section 7 to review the law itself 
It adds or discovers another principle of fundamental justice 
People have failed to conceive the court that this is a fundamental justice.
If the majority of Canadians feel that a particular activity should be outlawed the government is responsible to take actions towards that movement
The government has two options when the come to a situation like this 
To get oppressive 
Or get out of the way
“The fault element” of criminal liability 
Any criminal behaviour that has a psobilolty of jail as a consequence needs the fault element which is Mens reus 
Mens/ Actus reus 
Mens reus means= mental element= responsibility 
All criminal law requires some form of moral fault. One of which is intention. 
Intention is reserved for a handful of crimes that are either serious for the state to prove or required for the type of criminal law we are talking about 
General v. Specific intent 
Rules and liability with each of these category 

Specific intent 
Some crimes require the crown to prove knowledge. Knowledge is specific to you (what do you know)
The crown should be able to prove that you have some level of knowledge of the things you are doing. Some level of subjective knowledge or intentions 
Its not very serious or severe
You have no knowledge of doing anything wrong. 
Ex.Busted with cocaine but admitting that it is not yours. You don’t know that it is on your body. 
How do I prove that this is yours - prove some level of knowledge through integration.
If it was in your suitcase, you would be asked more questions such as who packed your suitcase 
Robbery (when intentionally deprive something that does not belong ti you)
Requires some level of intentions 
Murder
Categorized as specific intention
If you are guilty of murder it is life in prison.
Attempted murder- thinking a mannequin is a human being and shooting 
General intent 
Manslaughter- found guilty the sentencing range differs 
More distinction on the court 
Easier to prove because we need to prove what a reasonable and general standard behaviour would do 
What should you as a reasonable person expect for the consequences 
What would someone else in your  position do 

Crimes that carry with them a serious penalty but the crime itself as a result is unintended 
R.v De Sousa= constitutional requirements [footnoteRef:1] [1:  The cases will appear on the final exam] 

He is at a bar, he gets into an altercation, the person he is fighting with is some distance away from him. He decides to throw his beer bottle towards him. He misses but instead hits another lady to the point that she starts bleeding. He is charged 
The maximum consequence for this is 10 years in prison 
He was found guilty and is outraced that there is a law that carries with it a penalty of 10 years with no prove of intention. 
He had no intentions of harming her but still charged. This law only needs general intent therefore, he should get charged. 
He is arguing that this law is too severe. Saying that this should be 1-2 years instead of 10 
Does the government have the ability to use criminal law to protect public safety 
The conclusion according to SCC is that a minimum consequences requires some fault but does not require general or specific intent.
The constitution does not require you to establish any. No constitutional requirement just some level of fault 
We have laws that deter and stop drunk people from acting certain behaviours. 
Justification in law, not an excuse 
Someone breaks into your house, late at night with everyone home. You take your bat and as they come in you begin a viscous attack. Once they are on the floor, you call the police. And when they twitch you hit them again. This is justifiable under the Canadian law depending on the circumstances. Was it threatening to the point for you to hit them ? What would a reusable person do ?
R.v Parks/ R v. Stone= Automatism 
Automatism- you have no control of your action. It is a legal not medical matter.
R.v Parks
Automatism not as a result of mental defect.
Parks is a happily married man but suffers from insomnia. It has a symptom of sleep walking. One evening he derives through his in laws house. He goes into his trunk grabs his weapons. Goes into the house and hits them until 1 dies. He wakes up and realizes what he did 
He turns himself in saying the he was sleep walking and he did this. It is your responsibility to protect yourself through medical prove 
He provides evidence for sleep walking 
He also proves that he could be treating this with better diet and sleeping matters and decreasing stress 
Putting him in jail would break his right to section 7 
The SCC there is evidence that he utilized successfully.
We don’t punish that are not morally liable 
R v. Stone
In 1993, Bert Stone married Donna Stone and they lived together in the Okanagan Valley. He had previously been married two other times and had teenage children from his second marriage. Their relationship was a difficult one, where he was charged with physical abuse after previously trying to run Donna over in a parking lot in Winfield, BC. In 1994 he made arrangements to make a business trip to Vancouver and visit his son without telling his wife. When she found out what he planned to do, she insisted on going with him.
According to Bert Stone, the visit to his son was cut short when Donna threatened to lean on the car horn until the police arrived. He made a comment about getting a divorce, which greatly upset her. Bert drove into an abandoned lot and stopped the car. She began to yell and scream, and belittle him. He testified that:
she just continued on and she just said that she couldn't stand to listen to me whistle, that every time I touched her, she felt sick, that I was a lousy fuck and that I had a little penis and that she's never going to fuck me again, and I'm just sitting there with my head down; and by this time, she's kneeling on the seat and she's yelling this in my face.
At this point Bert claimed that her voice began to fade away and a "whooshing" sensation came over him. The next thing he remembers is looking down at her body slumped over the seat and a knife in his hand. He had stabbed her 47 times. He hid her body in his truck's tool chest, left a note for Donna's daughter, and took off to Mexico. After a few weeks in Mexico he decided to return to Canada and turn himself in. He was charged with murder.
He said that he had an excuse which was automatism.
He says that he was not responsible for the death.
Lower court- parks is and exception 
New rule- for the safety of public we are going to begin under the assumption that your automatism happened as a result of mental illness. 
You need establish that you did not do it as a result of mental illness and that it wont happen again if you’re actually not ill. 
SCC creates a test to use automatism with discretion.
The only way you would be successful is to prove that it was not as a result of mental illness. If not you will be sent for treatment because the court will assume that you are mentally ill.
R.v Daviault= extreme intoxication
Sexual assault is a criminal of general intent 
Whether there was consent or not. 
Tell the court how we establish this ? “do not touch me”
What would a reasonable person do of they are told “do not touch me”
Facts 
On May 30, 1989, Henri Daviault, a 73-year-old chronic alcoholic, was asked to get some alcohol for a friend of his wife. The woman was a semi-paralyzed 65-year-old and required a wheelchair. Daviault brought a 40oz of brandy to the woman's house around 6pm. She drank half a glass and then passed out. Daviault drank the rest of the bottle while she slept. Some time in the evening she went to the washroom and was accosted by Daviault who took her into the bedroom and sexually assaulted her. Daviault was arrested and charged for sexual assault.
Daviault testified that prior to the event he had drunk over seven beers at a bar, and after drinking some brandy at the woman's house he has no recollection of what had happened until he woke up naked in the woman's bed.
At trial, he argued that during his blackout he was in automatism-like state brought about by intoxication. An expert witness in pharmacology testified to the likelihood of the defence, and that having drunk as much as he did there was little chance he could have functioned normally or been aware of his actions.
Based on the testimony of the pharmacologist, the trial judge found that Daviault was unable to form a general intent to commit the crime and therefore could be acquitted.
A rule in common law- only people charged with specific intent can utilize the defence of extreme intoxication 
Extreme intoxication are reserved for severe punishments 
But the likely hood of you being set free is not guaranteed 
He says that any other reasonable person in my position wouldn’t take responsibility because of how drunk they would have been 
He is giving access to the self defence 
The SCC says that when it comes to distinguishing Actus/ mens reus we need to punish people for moral guilt.
We cannot let drunkness to be an excuse, you were morally at fault not because of sexual assault but because you got that drunk. 
The common law principle changed
The SCC said that legacy speaking it does not make sense. They did not think that no one can access this defence and still be alive. But in his particular situation he was. 
You cannot substitute. It is not coherent. They argue that extreme intoxication can be used as a defence 
He was set free 
The Advocacy groups
The amount of pressure put on the parliament to reverse this decision was a lot therefore, they came up with a new law 

New law- extreme intoxication cannot be used as a defence for general intention that involve violence.
They could be used for specific intent 
This change happened by codifying the common law 
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