Law Final Notes

Chapters 4-17,19,21, 23-25, 27,28, 33,35 and Additional Notes 

Chapter 4 – Intentional Torts

Tort – Comes from Tortus, meaning a “wrong”

Intentional Interference of a Person

Assault and Battery

· Assault – A threat of violence/injury to a person

· Battery – The unlawful touching or striking of a person

Employer Vicarious Liability

· The liability of an employer for acts of his/her employees in the course of business
· Employer may be liable for the actions of the tort committed in the course of ordinary business, but not personally responsible for the criminal consequences of the tort resulting from the employee action.
Defamation

· False statements that injure a persons reputation

· Two forms: Libel or Slander

· Libel – Defamation in some permanent form such as writing
Slander – Defamation with false statements or gestures

· Possible Defenses:
Truth of Statement – The statements made were truthful
Qualified Privilege – The statements were made in good faith and without 
malice, and were made under the impression of truth at the time
Absolute Privilege – Protects the speaker of the words absolutely; intent is for government legislature, coroner’s reports, or courts.

· In addition, if the statement is of opinion not of fact, or if the person’s reputation is so poor that no more harm can come to it from the statement, the defamation will be rejected.

· Libel is more serious than slander due to the permanent nature of the false statement

Business Related Torts and Crimes

Slander of Goods

· A statement alleging that the goods of a competitor are defective, shoddy, or injurious to the health of a consumer.  If found to be untrue these types of statements are the committing of a tort.

Injurious Falsehood
· Related to slander of goods but with a wider scope.  False statements about a firm, its products or business practices with the intent to dissuade others from doing business with that firm.

Slander of Title

· An untrue statement about the right of another to the ownership of goods. An example is alleging that a competitor’s goods were stolen or improperly imported.

Breach of Confidence

Restraint of Trade

· Agreements between firms to fix prices, injure competition, or prevent others from entering a market.  “Business Crimes”
Deceit

· A tort that arises when a party suffers damage by acting upon a false representation made by another party with the intention to deceive the other.  Arises from fraudulent misrepresentation.

Fraudulent Conversion of Goods

· Arises when a person has obtained goods under false pretences.  It differs from theft, which is taking goods without consent, as goods are voluntarily delivered to the person who obtains them through fraud.  An example is a person obtaining goods under the pretence they are an agent of another customer or a different person all together.

Chapter 5  - Negligence and Unintentional Torts

Strict Liability

· Responsibility for loss regardless of the circumstances

· Courts have moved away from this approach and now look at a number of factors for most torts, but still some torts are held to strict liability.

Vicarious Liability

· The liability at law of one person for the acts of another.
· Applied to cases when one person controls the activity of another to such an extent that the act of one may be attributed to the other.
· For example, an employer is usually vicariously liable for the torts of the firm’s employees, provided that the torts are committed by the employees in the regular course of business.
Proximate Cause/Causation 

· A cause of injury directly related to an act of a defendant
· Difficult to determine and is looked at on a case by case basis
· Causation is looked to be established by a “but for” test. Essentially, it asks the question but for the defendant’s actions, would the injury not have occurred?
Duty of Care

· The duty not to injure another person

· The duty not to injure must be owed to the party who was injured, and the injured party must have a right that was violated by the acts of the defendant. Example, a cab driver has a duty of care regarding the safety of his transportation of passengers.

Determining Negligence

· When interference is intentional, it generally involves a conscious decision to at in a violent or harmful way towards another, when interference is unintentional, the party has no mens rea towards injuring the party, and can be an act of negligence.
Determining Liability

· The essential ingredients are that:

· The defendant owes the plaintiff a duty not to injure

· Defendant’s actions are a breach of that duty 

· The plaintiff suffers some injury as a direct result of defendant’s action

The Negligence Process 

· Loss

· Causation (Determine the cause)

· Foreseeability – Could the Reasonable person avoid this risk?

· Standard of Care – Was there a duty of the defendant not to injure?

Res Ipsa Loquitur – “The thing speaks for itself”

· Applied when the plaintiff has been unable to ascertain the particular circumstances surrounding the injury inflicted.  Even though the plaintiff is unable to specifically account for the injury, if the injury is exclusively in the care and control of the defendant, and when the circumstances are unusual to show that they are events that wouldn’t have normally occurred if proper care was given by the defendant, than the plaintiff can satisfy the courts on the tort of negligence and the defendant may have to assume liability. In this case the burden of proof rests with the defendant to prove they were not negligent

Occupier’s Liability

· The owner of land is not subject to ordinary rules of negligence with respects to persons entering their land or buildings.  The duty of care for the owner applies in descending order to Trespassers, Licensees and Invitees.

· Trespassers have the lowest duty of care for an owner, the trespasser comes onto the land without permission and therefore mostly at their own risk.

· Licensees, who normally enter an owners land with the express or implied permission for their own benefit, like someone who crosses land to get to a boat they own.  This duty of care is more than that of a trespasser

· Invitees, someone who enters upon the land by another’s invitation, is owed the highest duty of care.  The same applies to a contractual entrant.

Manufacturer’s Liability for Defective Products

· When there is physical injury to persons or damage to property, the manufacturer will be liable to the ultimate consumer if it can be shown that some there is danger associated with them, and that the producer failed to proved warning for the danger. 
General Tort Defenses

· Volenti Non Fit Injuria – Voluntary assumption of the risk of injury.  Valid defense when the defendant satisfies that the plaintiff voluntarily assumed the risk of the injury that occurred.

· Act of God- An unanticipated event that prevents the performance of a contract, or causes damage to property or persons.

· Waiver – Express or Implied renunciation of a right or claim

· Release – A promise not to sue or press a claim

· Doctrine of Laches – Equitable doctrine of when court which provides that no relief will be granted when a person delays bringing an action for an unreasonably long period of time

Tort Remedies
· Nominal Damages – Monetary Damages

· Punitive Damages – Extra damages awarded as a punishment to the wrong doer

· Order of Replevin – Court order that permits a person to recover goods unlawfully taken by another

Negligence Test*********
· Was there a duty not to injure?

· What is the standard of care?

· Did the defendant breach that standard?

· Was there damage?

· Was the defendant the cause?

· Was the damage foreseeable to a reasonable person?

Chapter 7 – Introduction To the Legal Relationship

Elements of a Valid Contract

· Intention to create a legal relationship
· Offer
· Acceptance
· Consideration
· Capacity
· Legality
Intention to Create a Legal Relationship

· Concept of contract as an agreement is based on the premise that both parties will experience a meeting of the minds
· “Consensus Ad Idem” – Agreement as to the subject of the contract

· Promises are not usually binding between family members.  Parties must be at “arms length”

· Courts view advertisement as an invitation to do business, not an invitation to enter a contract

Offer

· Tentative promise subject to a condition

· Offer must be communicated by the offeror to the offeree before acceptance may take place

· No person can agree to an offer they are not aware of, ex. A person who returns a lost dog and then finds out there is a reward cannot claim that reward

Acceptance

· Statement/Act given in response to an in accordance with an offer

· Acceptance of offer must be communicated to the offeror in the manner required or implied by the offeror.

· Postal Rule – When a letter is properly stamped and placed in a postbox, the offer is considered accepted

· Must be clear and unconditional

· Silence is not a valid form of acceptance

· Lapse – The termination of an unaccepted offer by the passage of time, a counter-offer, or death.

· Revocation – Termination of an offer by the offeror before acceptance is made, communicated to the offeree.


*Offer ->Unconditional Acceptance->Valid->Contract
             ->Conditional Acceptance ->Rejection->Counter Offer

             ->Rejection -> Termination -> No Contract

Chapter 8 – The Requirement of Consideration

Consideration

· Something that has value under the eyes of the law, and which a promisor receives in return for a promise
· Many forms, i.e. money, services, promise not to do something, delivery, etc.
· Unless a promisor gets something in return for his/her promise, the promise is merely gratuitous
· Generally, Consideration must exist for a contract to be binding
Exceptions to this General Rule:
Gratuitous promise: Even though consideration is not present on both sides, and there is no legal obligation to perform, one must perform the service with the appropriate care and skill to avoid the tort of negligence.
Endorsement: Endorsements, for example, of a check, can be held liable even though no consideration exists between the new parties.

Seal: Formal note of expressing the intention to be bound by a written agreement, ex. Signature, stamp, engraved impression

· Past Consideration is no consideration.  It cannot be something that the person has received before the promise is made. For example, the promise of a lawnmower to another person cant be matched with consideration of a shovel you already gave them, this would then be a gratuitous promise

· “Quantum Meruit” – “As much as he has earned” 
A remedy allowing a person to recover a reasonable price for services requested when no price is established and the request is made.

· Promissory Estoppel – Doctrine that allows a party to recover on a promise even when it was made without consideration, where in another person has acted on this statement and relied on it to their detriment. It is an equitable relief, a shield not a sword. Ex, An employer orally promises to pay an employee a monthly amount for the remainder of her life as retirement. If the employee reasonably relies on the promise and retires, the employer will likely be estopped from reneging on his promise to pay a monthly retirement payment.
 Chapter 9 – Legal Capacity and Requirement of Legality

Capacity
· Infant - A person who has not yet reached the age or majority

· Exception – Rule of Necessary

· Drunken, Insane, Bankrupt and dead persons do not have capacity

· Labour Unions – Can make collective agreements

· Repudiation – The refusal to perform an agreement
Ratification – Adoption of a contract by another party who was not originally bound by that contract

Legality

· Illegal Contracts – Contracts that involve crimes will not be enforceable, for example, murder for hire.

· Insurance – Although it contains an element of wager, which is treated as illegal or void, is still valued as a contract.

· Unlicensed Person – If you contract an unlicensed person to perform a service, you still may be responsible for the payment for goods under Quantum Meruit, but not for services because they would still be considered illegal.

· Contracts will not be enforced if they are considered contrary to the general public

· Restraints of Trade:
 - Generally seen as void, but courts may uphold the restrictive constraints (limitations on future behaviour), such as a non-compete agreement, provided that the party can show it is reasonable and within the public interest. 

· Balancing of Business Freedom and Restraint of Trade can be difficult and is up to the interpretation of the court

· Unilateral Contract – Does not require notice of acceptance
Bilateral Contract – Both parties need to accept

 Chapter 10 – Requirements of Form

Formal vs. Simple Contract

· Formal – Derives from validity of its necessary form

· Simple – Implied, Oral, Written

Guarantee 
· Promise to answer to the debt of another

· Debtor – Primary liability

· Guarantor – Secondary Liability

Part Performance

· A doctrine that permits the courts to enforce an unwritten contract concerning land when 4 conditions have been met

1. The part performance must only refer to the land in question

2. Shown that to enforce the statute against the party who partly performed would perpetrate a fraud and hardship on that person

3. The agreement must relate to land

4. Agreement must be valid apart from the requirement of writing, and verbal evidence must establish the existence of the agreement

Parol Evidence Rule 

· No evidence an be introduced that will add or contradict the terms of a contract

· Exceptions:
Conditions Precedent – Condition that must be satisfied before a contract may come into effect. Introduces circumstances that would make the contract become enforceable
Implied Term – The insertion by the court of a standard term omitted by the parties when the contract was prepared
Collateral Agreement – Agreement that has its own consideration but supports another agreement. 
Subsequent Agreement – An agreement made after a written agreement tat alters or cancels the written agreement
**If none of those four exceptions, the written agreement should stand protected by the parol evidence rule

Chapter 11 – Failure to Create an Enforceable Contract

*Four situations where parties may not have created an enforceable contract

1. Mistake

2. Misrepresentation

3. Undue Hardship

4. Duress

Mistake

· Either Mistake of Law or Mistake of Fact
· Situation where erroneous opinion has been formed as to the subject matter or terms of the agreement.
· A mistake of law occurs when parties have failed to reach a true meeting of the minds.  This is difficult to prove because everyone is presumed to know the law
· A mistake of fact occurs as to the existence of the subject matter or the identity of the party.
· “Non Est Factum” – “It is not my doing” – The general rule is that written agreements will stand and be valid, but if a party can show they were not aware of the true nature of the agreement, than they can avoid liability under the principle of Non Est Factum
· Unilateral Mistake – One sided
Bilateral Mistake – Both sides, easier to fix
· Rectification – Correction of a mistake in a contract
Misrepresentation
Three major types, Innocent, Negligent, Fraudulent

Innocent Misrepresentation

· False Statement of a fact by a party, which they honestly believed to be true.  Negates contract

Fraudulent Misrepresentation

· False Statement made by a person who knows it is false with the intention to deceive the other party

Negligent Misrepresentation

· Misrepresentation that is neither innocent nor fraudulent, and occurs based on carelessness or recklessness of the offending party, where in a reasonable person may have foreseen the statement as false, or enough effort was not put forth to try to find out the truth.

Undue Influence

· State of affairs where a person is so influenced by another person that judgment is not solely their own.  This will negate a contract

· Examples include solicitor-client relationship, doctor-patient relationship, parent-child relationship.

· Husband wife generally not covered but can be proven if there is extreme dominance

Duress

· Threat of injury or imprisonment for the purpose of requiring another to enter into a contract

Chapter 12 – The Extent of Contractual Rights

Privity 

· A person cannot incur liability where there are not a party involved

· Protects the rights of third parties to a contract

Constructive Trusts

· Trust – An agreement whereby a party (the trustee) holds property for the benefit of another (beneficiary)

· If a person refuses to take court action, a beneficiary may be entitled to do so as they can join the trustee as a party defendant

Novation

· Substitution or replacing of parties in a contract 

· With mutual consent, this terminates the original contract and establishes a new one

Equitable Assignment

· An assignment that could be enforced if all parties could be brought before the court

Statutory Assignment

· Assignment of rights that an assignee may enforce if certain conditions are met

· Four conditions:
In writing and signed
Assignment was absolute
Notice was given to the party charged
Title of assignee subject to equities under original parties to contract

Vicarious Performance

· Performance of a contract by a third party, where the contracting party remains liable for the performance.

· This third party is not directly liable to the first contracting person, but is still affected by the first and second party agreement.

· Exception – Special Personal Service
*If you hire Britney Spears to sing at your party, you don’t want her cousin doing it

Assignments By Law

· Certain laws regarding contractual obligations of the deceased or incapable can be assigned to trustees and executors of wills
SUMMARY

Privity protects third parties except for:

1. Issues with land

2. Constructive Trusts

3. Promises Under Seal

4. Statutory Exceptions – Example, a person who receives a benefit under a contract may take advantage of some of the implied terms or subject to liabilities.

Transfer of Rights can only be accomplished by:

1. Novation

2. Equitable and Statutory Assignments

3. Vicarious Performance

4. Operation of Law

Chapter 13 – Performance of Contract

Tender

· Act of performing a contract or the offer of payment for money due under a contract

· Obligation ->Performance or Payment

Discharge By Means Other Than Performance

General Rule – Contracts that are valid and do not contain a voiding element must be tendered

Methods of Discharge

1. Agreement – Before parties have fully performed. Can be done by a waiver, novation, or material alteration of terms.

2. Termination as a Right – Option to terminate as a Term within the contract

3. Frustrated Contract – Contract where performance is impossible due to an unexpected change in circumstances.  Some examples are death or illness, destruction of goods, or war is enacted.  If performance is impossible, it was not intentionally induced, than the contract is frustrated and terminated

4. Condition Precedent – A condition that must be satisfied before a contract may come into effect.

5. Operation of Law – Specific circumstances where parties are automatically discharged from contracts. Examples, war, bankruptcy, mergers, limitations on time.

6. Condition Subsequent – A condition that alters the rights of the parties to a contract, or that may have the effect of termination the contract if it should occur. Examples are:
Act of God – An unanticipated event that prevents performance of a contract or causes damage to property (lightning struck, flood, etc.)
Implied Term – Discharge by occurrence that by the custom of the trade would normally result in absolution of liability
Express Term – Force Majeure – A major unforeseen event that occurs and prevents the performance of a contract.

Chapter 14 – Breach of Contract and Remedies

Repudiation

· Refusal to perform a contract

· When a person refuses to satisfy a contract it becomes discharged. The injured party then may have further rights to sue in court. The judge may award damages or an order to perform

Express Repudiation

· Direct refusal to perform

· General rule – Injured party is released from obligation

· Exception – IF for services considered equal, A refuses to perform for B, B may still be obligated to perform for A, but will be able to brig action for his/her losses

Anticipatory Breach

· Advanced determination that a party will not perform

Implied Repudiation

· Occurs when repudiation must be ascertained by the actions or statements of another party

Fundamental Breach

· Breach of contract that goes to the root of the contract
· If a fundamental breach occurs, than an exemption clause is irrelevant as the breach is to the root of the agreement and voids it completely.  Generally exemption clauses will be upheld, so long as it is not a fundamental breach.
· Injured party must not continue to accept benefits under contract after fundamental breach is discovered
Summary of Breach of Contract

Express Repudiation and Implied Repudiation

· Released from future performance

· Damages for loss suffered

· Exception – Where party has substantially performed, only entitled to damages for the loss, not the whole contract

Fundamental Breach

· Entitled to treat contract as at an end, exemption clauses will not protect party in breach
· Exception – Injured party must not continue to accept benefits after the breach is discovered
Remedies

Types of Damages 

General Damages

· Restitution for losses naturally expected from breach of contract

Special Damages

· Specific damages that flow resulting form a breach of contract

· Are more difficult to identify and require specific consideration

Punitive Damages
· Damages awarded by the court to punish the defendant for a breach of contract that is deceitful or malicious.  These are seldom given out

Mitigation

· The duty of an injured party to reduce the loss flowing from a breach of contract, must take steps to minimize the damage suffered from the breach or else the defendant can assume less liability

· Needs to be a reasonable effort

Specific Performance

· An equitable remedy of the court that may be granted for a breach of contract where money damages would be inappropriate, and that requires the defended to carry out the terms of the agreement

· Examples are issues with land, sale of unique goods, and personal services

Injunction

· Equitable remedy that the court orders certain people to refrain from doing certain acts

· Prevents continuing injury

Quantum Meruit – As Much as He Has Deserved

Notes on Chapter 6 

Fiduciary Duty

· A duty to place a clients interest above that of the professional’s own interest
Informed Consent

· Full explanation of the risks associated with a course of action, and the clear understanding by the client patient

· As a professional, you must explain the risks associated with any action or alternative you suggest

Notes on Chapter 9

· Balancing Business Freedom with Restraint of Trade

· There is a difference with restrictive agreements when dealing with an employee/employer relationship.  An employer intent on protecting his business and business practices may require an employee not to compete with the employer, by way of signing a non-compete or confidentiality agreement

· Employees have a duty of good faith to their employers not to steal business and not misuse employer information

· Any restriction of business must be in the interest of the public, if it is not, it may be overruled in court.  For example, A doctor who signs an agreement not to practice in the city after leaving a hospital may be overturned, as this may deprive people of an essential medical service.

Chapter 15 – Law of Agency

· Law of Agency is concerned with the relationship that arises when one individual expressly or implicitly uses the services of another to carry out a task on their behalf

· Principle: Person on whose behalf an agent acts
Agent: Person appointed to act for another

· If the act of an agent is done within the scope of their authority, the principle will be bound and liable for the agent’s actions

Agency By Express Agreement

· Agency relationship established by an express oral or written agreement.  The agent here has real and apparent authority to act on behalf of the principle.  Any contract that the agent enters with a third party will be held accountable by the principle
· Advantages of express agency is being able to reference a document for future needs and to refer to the outline of the terms
· Contractual in nature
Agency By Conduct or Estoppel

· Agency relationship that is inferred by the actions of the principle

· Agent is clothed with apparent authority – Ability of an agent to bind a principle where the principle has not notified the third parties of the restricted or non-existent authority of an agent.  If an agent with apparent authority enters into a contract with a third party, and the principle has not informed the third party that this person is not an agent, than the principle may still be bound to contract.  

· In this case, the agent would be liable to the principle for breach of authority or fraudulent misrepresentation, but the contract with the third party will be upheld

Agency By Law

· Agency that arises out of necessity where it is not possible to obtain the authority of the principle to act

· This occurs usually in the face of an emergency

Agency Relationship

· Parties in an agency relationship must act in good faith during dealings.  Principle has a duty to pay agent for services rendered and cover any reasonable expenses the agent incurs.

· Agent must obey all lawful instruction and keep information given to him confidential

· Agent must also keep in contact with the principle to inform the principle of any relevant developments

· Agents generally cannot delegate to a subagent unless it is a common practice for the trade

· Agent are not entitled to “secret profits”, they must inform the principle of all commission arraignments or else have no claim to any further commission made during dealings

Disclosed Agency

· Ordinary agency relationship, the agent is action on behalf of the principle and the third party is notified of this; only the principle and third party will have a binding contract.

Undisclosed Agency

· If the agent does not disclose that they are an agent, than the third party may assume that they are the principle, and the agent alone assumes liability for the contract

Fictitious Agent

· If an agent contracts for a non-existent principle, their actions can be considered fraud and be liable for breach of authority

· If an agent contracts for a principle that they did not have the authority to contract on behalf of, than if the principle comes forward they have the option to enforce the contract and assume the role of the principle.

To determine whether or not a contract exists between a principle and a third party, apply these three steps:

  1.        Did the agent have express authority to enter into the contract with the TP?  If the answer is yes, there is a contract between the principal and TP.  If the answer is no, go to question 2.

  2.        Did the agent have apparent or ostensible authority to enter into the contract with the TP?  If the answer is no, then there is no contract and you stop here.  However, if the answer is yes, you must go on to question 3.

   3.       Did the TP know that the agent did not have the authority to enter into the contract?  If the answer is no.  Then there is a contract.  If the answer is yes, then there is no contract between the principal and TP.

Chapter 16 – Law of Sole Proprietorship and Partnership

Forms of Business Organization

Sole Proprietorship

· Business where the sole owner is responsible for the management and debts of the business

· The owner owns all assets and profits

· It is difficult to raise capital necessary to conduct daily business and prepare for cash injections needed

· It allows for freedom and flexibility on behalf of the owner, can choose what to do, when to do it, and is the sole person to report to.

· This is generally a good arraignment for business just starting up, as the freedom to adapt to changes and fluctuate between business models and ideas is useful when a business is just starting.

Partnership

· Legal relationship between two or more person with the purpose of running a business

· Increases the opportunity for business growth and development 

· Adds expertise and perspectives to the operations not available with a sole proprietorship. 

Nature of the Partnership

· The main evidence of the existence of a partnership is the sharing of profits among the partners.  As well, combined capital investments into the business, and the sharing of managerial duties are indications of a partnership.

· Partnerships are contractual, founded on mutual trust and personal relationships, and subject to the Ontario Partnership Act

· All partners act as agents of all other partners, every partner has the ability to act on behalf of the business and enter contracts on behalf of all the partners.

Joint and Several Liability

· Where partners individually and as a group have liability for the debts of a partnership business

Rights and Duties of Partners to One Another

· Share all investments, capital, profits, and debts
· Equal authority with management and employees
· No partner can be introduced however without all the other partners consent
· No secret profits, no partner can act on their own accord and maintain a surplus on transactions not to be shared with the other partners
Limited Partner

· Partner who may not actively participate in the business but has limited liability for the debts of the business

Limited Liability Partnership

· Arraignment where partners are liable for general debts and personal negligence, but not liable for the negligence of other individual partners

Chapter 17 – Corporation Law

Corporation 

· A legal entity created by the state, it is a creature of the state separate from those who are responsible for its direction and control

Nature of the Corporation

Shareholder

· A person who shares interest in a corporation, a part owner of the corporation
Director

· Person elected by the shareholders of the corporation to manage its affairs and interests

Officer

· Persons elected by the directors to fill a particular office

***Shareholders can freely dispose of their interests in the corporation, their liability is only limited to that of their investment in the shares and shares can be freely bought and sold, removing oneself from interest in the corporation***

Differences Between Partnerships and Corporations

Control

· In a partnership, every partner is an agent of the partnership and has control over the organization.  In a corporation, management is delegated by the shareholders to a group of directors, but they do not assume total liability for the organization, only for their shareholder investment.

Limited Liability

· In a partnership all general partners have unlimited liability for debt, where as in a corporation the shareholders losses are only limited to their investment to purchase the shares 

Terms of Business

· In a partnership, the existence is limited by the life of its members, whereas in a corporation, there is an unlimited amount of operations as they are their own separate entity that exists after the death of the directors and officers.   A corporation can cease to exist by government authority, removing it as a legal entity, but the corporation’s life span is not dictated by the lives of the people.

Indoor Management Rule

· Party dealing with a cooperation may assume that the officers have the valid and express authority to bind the corporation

Shareholders Agreement

· Agreement between shareholders of a private corporation concerning management and future reorganization of the corporation such as buy out of interests 

· Shareholders elect directors to manage affairs.  Directors have a fiduciary duty to operate in the best interests of the corporation and place the needs of the corporation above their own

· Shareholders do not participate in management of the business but can re-designate the directors.

Transfer of Interests

· A partner is not free to enter or exit a partnership as it can disrupt the business practices.  The other partners would have to acquire the share of the partner leaving and absorb their assets in the business and their relevant debt
·  A corporation is significantly different, shares can be freely transferred from shareholders and will not disrupt the business of the corporation
Due Diligence

· Obligation of the directors of a corporation to ensure that effective systems are in place to comply with legislation and to monitor the systems and ensure compliance.  Has the director exercised reasonable care?

Chapter 19 – Employee Relationship

Fourfold Test

· Previously used to determine whether someone is an employee or not

· Four Factors

· Control (High)

· Ownership of Tools (Low)

· Chance of Profit (Low)

· Risk of Loss (Low)

Organization Test

· More recently used by the courts to determine whether someone is an employee
· Test is based on examination of the services of the employee, and whether they relate and are important to the business
Duties of An Employer

· Provide compensation for services rendered

· Provide safe working conditions

· Provide proper training and standards of care for employees

· Provide standard accommodations of employment, sick leave, vacation time, vacation pay, standardized working hours

· Duty to Accommodate – Employers are obligated to adjust work for an employee with a recognized disability

· Can only discriminate on hiring if there is a bona fide occupational requirement that the employee cannot fulfill.

· The test for a Bona Fide Occupational Requirement is:
 

1.        The requirement is reasonable and necessary to perform the work

2.        It was adopted by the employer in good faith; and 

3.        Accommodation of the employee with disability would cause undue hardship on the employer.  (Generally, undue hardship boils down to a huge expenditure of money, which the employer cannot afford).

Duties of An Employee

· Duty to obey all reasonable requests of an employer

· Duty to adhere to any special skill standards they possess

· Duty to keep employer information confidential

· Duty to obey all safety regulations

· Duty to not earn “secret profits”

Dismissal

· Employers do not have to give notice of dismissal under the following circumstances:

· End of Contract

· Breach of Contract

· Habitual Neglect of Duty (Must be Documented)

· Serious Misconduct

· Willful disobedience 

Wrongful Dismissal 

· The failure of an employer to give reasonable notice of termination of contract of employment

· Employer must establish that the termination was justified

· Without this, the employee can sue for damages of loss of wages and potential wages`

· Employees must attempt to mitigate losses of dismissal, usually by finding another job

Employer Misrepresentation

· When employers induce people to accept jobs under false pretences, employees can sue for negligent or fraudulent misrepresentation
· Employers take steps, to avoid this, by not exaggerating the job or description being offered
*Employers can be vicariously liable for the actions of their employees provided that if falls within the scope of business practices

Chapter 21 – Law of Bailment

Bailment

· Transfer of chattel by the owner to another, only to be dealt with in accordance with the owner’s instructions

· Creates a bailor-bailee relationship

· Important in many areas of business, especially with the leasing of property, vehicles, and the shipment of goods by a carrier

Three Elements of Bailment

· Delivery of goods by the bailor

· Possession of goods for the bailee for a specific purpose

· Returning of the goods to the bailor or disposing of the as according to the bailor’s wishes

Sub Bailment

· The inclusion of a second bailee

· Usually requires the permission of the original bailor but in trades or practices where it is a common occurrence, the law allows for the transfer of rights to another party.  These situations occur in carriage of goods, repairs, and storage

· Like with agency, this can only occur if the bailor is not relying on the special skills of the original bailee

· Bailor has the right to sue bailee if the sub-bailee does not return the goods or returns the goods damaged

*Delivery must take place to have a bailment relationship

*Retention of the title of goods is to the bailor, a legal bailee has rights to act on behalf of the goods even without the title to these goods

Liability for Damages

· Establishing of who becomes liable and who can bring action against who

· If a bailor can establish that the goods were not returned or damaged, and the bailee was entitle to use the goods, than the onus shifts to the bailee to prove that they took all reasonable care when in possession of the goods, and the loss/damage was not their responsibility.  This is so because the bailor is unaware of the circumstances surrounding the chattel, it is really the bailee who knows and can attest to the care given

· Bailor basically claims res ipsa loquiotr, the thing speaks for itself, as the bailee must give information if they believe they aren’t leiable

· Usual method for bailees to limit their liability is an exemption clause

Exemption Clause

· Clause in contract that limits a party from liability for damaged goods

· If it is so unreasonable that its an abuse of freedom of contract it will not be held up in court

Types of Bailment

Gratuitous 

· Bailment with no money exchange
· Liability primarily with bailor as long as bailee takes reasonable care
Consignment Sale

· Delivery of chattel to another person with instructions for sale

· Bailee responsible for both protection of goods and sale of goods

Bailment for Reward

· Storage of goods represents bailment if goods are transferred

· Parking lots, if the attendant of the lot does not obtain the keys, he has not assumed possession and liability is extremely limited if any

Lien

· The right to retain goods until payment for bailment is made

Carriage 

· A common carrier has a much higher standard of care for bailment of goods than the average bailee due to the expectation of the regular skilled service they provide
*Pawned goods also represent bailment.  A person pawns their goods in exchange for a loan, and the bailee has the option to sell the goods if the bailor cannot repay the loan after a certain predetermined time

Innkeepers

· Innkeepers have a very high standard of care as bailee of goods brought onto premises by guests

· Bailee responsible for damage or theft regardless of whether or not it was their fault.  The only exception is out of the guest’s negligence

· Innkeeper must be established as such by offering both room and board and providing meals to the travelling public

· As inns and hotels often contain exclusion clauses, an innkeeper may suggest employees place valuables in direct possession of the innkeeper under lock of a safe or something of that nature, and then would be liable for returning of those goods.  An innkeeper who refuses to do so is responsible for those goods and their potential loss/damage

Chapter 23 – Interests in Land

Real Property

· Land and anything permanently attached to it

· Includes buildings and structures on it, the minerals below it and air space above it

Fee Simple

· Greatest interest possible in land that a person may possess

***Land that is granted rarely reverts to the crown but can do so by escheat, where a person dies and their land has no heirs

Life Estate

· Estate in land where a person has a right to it based on their lifetime
Leasehold Estate

· Grant of right o posses land for a period of time in exchange for payment to the landowner 

Lesser Interests in Land

Easement

· Right to use the property of another for a particular purpose. Ex. Putting in a cable

Right of Way

· Right to pass over the land of another to gain access to your own property

Restrictive Covenant

· Means by which an owner of land may continue to exercise some control over its use after the property has been conveyed to another

Riparian Owner

· Someone who owns land near running public water

· Has the right to use the water for domestic or commercial purpose but must not interfere from the flow to other downstream users

Encroachment 

· An encroachment is a part of land that hands over the property line of another

· Right to the property of another that may be acquired by a passage of time

· If a reasonable amount of time passes, the rights of the ‘true’ owner to make an action on it are removed

Chapter 24 – Law of Mortgages

Mortgage

· Agreement between debtor and creditor in which the title of the property is given to the creditor for security of payment of debt

· Title is to mortgagee

· Title goes back to mortgagor when debt is paid

· Mortgagor must protect and maintain property

Mortgage

· A transfers title of land to B

· B loans money to A

Discharge

· A repays B

· B returns land title to A

Legal Mortgage

· First mortgage where owner of fee simple transfers title as security to the creditor, on condition that it will be returned when the debt is settled

Equitable Mortgage (Second Mortgage)

· Mortgage subsequent to legal mortgage

· Mortgage of the original mortgage’s equity

· More risky, and the mortgagee of a second mortgage must be prepared for a default

· Usually higher rates of interest as the second mortgagee would be responsible to cover the debt of the first mortgage in the even of a default

Equity of Redemption

· Right of mortgagor to acquire the title of the property back with payment of the debt secured by the mortgage

Rights and Duties of the Parties

Four Normal Terms for Mortgagee

Pay the mortgage

· Payment terms take many forms, usually payment of the principle with monthly payments and interest

· Failure to make regular payments can result in breach of the mortgage

Pay all associated taxes

Insure the premises

· Obligation to insure if there is a structure, must insure because the value of the land rests with the existence of the structure, and the value would be diminished significantly by unforeseen damage
Do not commit waste and repair all damage

· Mortgagor must not commit waste, meaning they must not act in a way that will reduce the value of the property

Duties of Mortgagee

· Quiet Possession – A mortgagee only has title possession of the property, not the right to occupancy of the land/building, make changes to it or otherwise disturb the occupants

· Must discharge the title after the full payment has been made

Mortgage Remedies

Acceleration Clause

· Clause that requires the balance of the debt to be paid based on the happening of a specific event, such as a default

If the balance cannot be paid after a default, the mortgage may:

Sale of Property under Power of Sale

· Usually contain a clause that allows the mortgagee to sell the home after defaults in payments persist
· Some time must be given in order for the mortgagee to rectify the defaults
· The mortgagee must sell the home in good faith and the surplus would go to the mortgagor, but the mortgagee is not held to a very high standard when getting a price for the property
Foreclosure

· Removes all claim the mortgage has to the property, but allows a significantly longer time to try and redeem, usually at least 6 months

Judicial Sale

· Occurs when the mortgagee applies to the court to take possession, sell it usually by auction, and then pay the priority debts, then the residual surplus is given to the mortgagor

*Mortgages are very useful in the financing of business transactions relating to land, particularly in land development and business construction

Chapter 25 – Leasehold Interests

Lessor – Landlord

Lessee – Tenant

Lease

· Agreement that constitutes a grant of possession of property for a fixed term in return for the payment of rent

· Created by an express or implied contract.  Terms set out the rights and duties of the parties

· A grants possession of land to B, who agrees to pay rent.  A regains possession after lease expires

Tenancy

· Relationship between landlord and tenant

Reversion

· Return of the right to possession to landlord at the end of the lease

Rights of Landlord

· Right to be paid to predetermined rent in the manner decided upon

· Right to reassume possession of the land at the end of the leasing term

Rights of Tenant

· Right to expect rent not to be raised for term lease period

· Right to quiet possession, undisturbed by any other person claiming to have a right to the property

· Right to expect general repairs, as the landlord must maintain the safety of the premises, only that which is by natural wear and tear, not by negligence or deliberate act

Remedies for Landlord

· When there is a failure to pay rent, they may bring action of the covenant in court, may seize the goods of a tenant until rent is paid as security to pay the rent

· If the sale does not equal the amount owing, they may bring action for the difference.  The sale however must be in good faith

· A third remedy is to re-enter the premises after giving time for correction.  If notice to correct is given, after which the tenant will be evicted

Remedies for Tenant

· Tenant may bring action for damages such as a wrongful eviction
· They may obtain an injunction from the courts to stop the landlord from interfering or causing a nuisance on their property

· They may request a termination know as surrendering by the end of the term or by express agreement

Chapter 27 – Intellectual Property

Patents, Trademarks, Copyrights

Patent

· Exclusive right to the inventor of something new and different to produce the invention for 20 years in exchange for disclosure to the public

Trademark

· Mark that distinguishes the goods/services of one person from the goods/services of another

Copyright

· Right of ownership of an original literary or artistic work and the right to copy it

Patent Information

· Patent legislation is designed to encourage new inventions by granting the inventor operating rights

· It must be new and has never existed before, and must be a secret before filing for a patent

· The authenticity must be established through search, and your invention has the right to be protected from unlawful use

· Obligation for the person getting the patent that they must work the invention to satisfy public demand.  Meaning you aren’t able to patent an idea without the intention to make it public and available for use.

· If a patentee fails to work the patent to public demand, than any party may apply to manufacture the invention after 3 years

· Royalties can be granted

· Failure to work a patent in the face of public demand may result in revocation of the patent

Infringement

· The unlawful interference with the legal rights of another

· Remedies include monetary damages, injunctions and accounting for profits made

· Defenses could be the existence, lawfulness or expiration of the patent, as well as estoppel

Trademark Information

· Designed to protect the marks or names from unauthorized use and distinguished between services

· Types of Patents:
Service Marks – Marks used by service industries
Certification Marks – Distinguish goods that are produced in certain working conditions.  Used to enforce standards for goods. Ex. Grade AAA beef
Distinctive Guise – Trademarks that takes the form of a particular shape.  Ex. Packaging or product shape
Trade Names – Name Chosen to describe a business.  A person is not prohibited from using their own name

· Must be distinctive, not a word that can be confused with another name

· Usual remedy is an injunction, but if goods/services are sold under a trademark protected name, this can be considered forgery or fraudulent misrepresentation and be punishable under the criminal code

Copyright

· Laws are designed to encourage literary/artistic development by granting them ownership over their work

· Right of the original creator of a work of writing or artistic endeavor to control the reproduction of their work

· Examples: books, movies, songs, dances, paintings, sculptors

· Extends to the control of the work by electronic recording or copying

· Right extends to the author’s life and 50 years after their death

· Can be assigned to someone else

· Unauthorized use of protected material is known as infringement 

· Remedy: Injunction, accounting, damages

· Can license the use of copyrighted material to another, again for a profit or royalties

· Plagiarism – Act of taking copyrighted work and passing it off as your own.  Punishable both by criminal and tort action

Franchise

· Business relationship that licenses the use of trade names, trade marks, and operation procedures to operate a similar business

· Usually given in exchange for an initial franchise fee and percentage of profits

· Franchisee must operate in strict accordance with agreement and business policy

Chapter 28 – Consumer Protection Legislation

Itinerant Sellers

· Sellers of goods who sell goods at buyers premises

· Door-to-Door sales

· Cooling Off Period – Time interval after a contract is signed that allows buyers from itinerant sellers to repudiate the contract without liability

*Consumer Protection Act lists out many unfair business practices.  Includes actions that are false, misleading or deceptive as to the quality, performance, and attributes designed to entice sales.

Chapter 33 – Restrictive Trade Practices

· The purpose of restrictive trade practices is in order to maintain free competition.  The law is designed to permit the forces of competition to regulate trade and industry rather than cater to government and dominant industry members.

· Only activities that interfere with competition are controlled by the law

· Competition Act outlines prohibition of anti-competition activities

· The Act is criminal in nature, as acts of conspiracy or combination punishable by law, but some regulations in the act are simply for review and tort action

Two Types of Offences

· Prohibited – Criminal and are dealt with by criminal court proceedings.  The commissioner of competition can investigate and pass it along to the Attorney General to prosecute.

· Regulatory – Less serious, do not require a guilty mind but only the guilty action, and are dealt with by way of a tribunal

Examples of Prohibited Restrictive Trade Practices

· False Advertising

· Conspiracies to lessen competition

· Bid Rigging – Agreement of contractors to fix the price of a bid in order to make a higher price

· Internal conspiracies

· Resale Price and Maintenance – Where Manufacturers try to control prices

· Injuring Competition

Examples of Regulatory Reviewable Restrictive Trade Practices

· Abuse of dominant position
· Tied Selling – Offer to sell good quantity or quality of goods at a cheap price under the condition of purchase of further specified goods
· Exclusive Dealing – Dealing only with a certain distributor
Chapter 35 – Environmental Law

· Federal and Provincial Environmental Protection legislation and that at each level there is an Environmental Protection Tribunal/Agency which is responsible for enforcement.  There are also other statutes designed to protect the environment such as the Hazardous Products and Wastes Act.
· When it comes to the environment, anyone attempting to develop lands these days, must provide an environmental audit/assessment (a full report) which sets out the type of development and the nature and type of impact/effect that the development will have on the land in question.  Under the legislation, generally speaking, a company that is found guilty of violating such legislation can be fined heavily and its directors can also face personal liability in the form of damages, fine and/or imprisonment.  
· Where the directors have been charged for violating an environmental protection statute, the only defence available to the directors is the defence of due diligence, which means that the director(s) must do much more than simply try to ensure compliance with the statute.  For the defence to succeed, the director(s) must do anything and everything possible to ensure that there is no violation of the legislation.  
