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· Definition of a mandate 
· As per the civil code a mandate is a contract by which a person, the mandator, gives another person, the mandatary, the power to represent him in the performance of a juridical act with a third party and the mandatary, by his acceptance, binds himself to exercise the power. 
· In simpler terms: two people get together and one gives the ability to the other to act on their behalf in their interactions with other people. 
· Definition of a contract
· A contract is not only a written formal document.  
· A contract, as defined in the civil code, is the sole exchange of consents between persons having capacity to contract, unless the law requires a particular form to be respected as a necessary condition of its formation, or unless the parties subject the formation of the contract to a solemn form.
· Example: if a friend asks you to sell an item for them and you agree, a contract is formed in the eyes of the law. It is a verbal mandate contract.
· Can also have a written formal document in which the details are written out, elaborating on the contours of the mandate 
· The contract to form a mandate has to be accepted to be valid 
· As per the civil code, acceptance of a mandate may be express or tacit. Tacit acceptance may be inferred from the acts and even from the silence of the mandatary.
· Example: a friend says yes to selling your TV on Craigslist, they have expressly accepted your contract.
·  Alternatively, if your friend just takes the television and puts an add on Craigslist, sells it and returns the money without ever having said yes or talking about the details of the sale they have tacitly agreed to the contract. 
· The contract can be gratuitous or onerous
· Gratuitous: without any fee involve 
· Example: Ask someone to stay in your apartment while on a vacation normally does not result in a fee, it is a mandate simply entered by two people
· As per the civil code, mandate entered into between two natural persons is presumed to be by a gratuitous title 
· Onerous: with a fee involved 
· Normally when asking someone to sell something for you it is onerous because a percentage of the sale price is normally used as incentive 
· As per the civil code, a professional mandate is presumed to be by onerous title. 
· Presumed (recap): the starting point of what an outsider can assume is the case when they look at the contract, when there is no mention as to whether a person can be paid or not, but it can be proven to be otherwise (deemed cannot be proven otherwise)
· If can prove A then conclude B but can prove otherwise in court (if can prove contract is a professional mandate then it goes by onerous title unless proven otherwise or if contract made between two friends it is presumed to be gratuitous unless proven otherwise.) 
· Two types of mandates 
1) Special
· For a particular matter to perform a specific task
· Example: selling a television 
2) General 
· For all the affairs of the mandator 
· As per the civil code, a mandate expressed in general terms confers the power to perform acts of simple administration only. 
· Example: ask a friend to watch your apartment, they can only do simple administrative tasks such as check the mail, run the water to ensure pipes do not freeze, pay bills etc. and the mandator has to cover the fees. 
· The power to perform other acts is conferred only by express mandate.
· Example: ask friend to watch your condo and give them permission to renovate a room. They can now do administrative tasks and other acts that are not normally permissible 
· Two Elements of a mandate 
· The contract by which a mandate is formed 
· Reason is mandate is formed: want somebody to do something on your behalf. 
· Mandates can be as simple as selling an item or as complicated as making medical decisions 
· The contract  through which the person executes the mandate 
· Obligations and rights of the parties:
· The mandatary as the most obligations because they are empowered under the law to act on the behalf of someone else. (the law prefers that individuals sign contracts in their own name) 
· Obligations of the mandatary 
1) Prudence and diligence 
· Using good sense when completing mandates
· Prudence: be careful 
· Diligence: do research before doing something
· Evaluated by the standard of reasonableness which differs depending on the task 
· Example of not being prudent and diligent: asking a friend to buy a cheap simple laptop and they purchase a $5000 desktop. 
2) Honesty and loyalty 
· The mandatary must always have the mandator’s best interest in mind
· Must avoid conflict of interest 
· Conflict of interest Usually comes up in the questions of  a) double  mandates or b)  becoming a party to the contract
a) Double mandate: where a mandatary takes on two mandates that overlap (can be in harmony or in conflict with one another) can deal with a double mandate with disclosure 
· Harmonious double mandate: one friend has you to sell a TV for $50 the other ask you to buy a TV for $50 , these mandates overlap which is not allowed  as the mandatary has the best interest of both mandator’s in mind. 
· Conflicting double mandate: two friends ask you to sell similar TVs for the same price of $50 and only find one buyer will have to put one mandator’s interest ahead of the other which is also not allowed 
b) Becoming a party to a contract: is not allowed because one will automatically put their own interests ahead because they are profiting from the contract
 3) 	    Substitute Mandatary 
· One must act within the mandate they are given 
· If the mandatary wants to perform an action outside of the mandate they must get permission from the mandator
· If mandatary acts outside of the mandate without consent, mandatary is held liable for actions taken 
· Exception is ratification:  if the mandator likes the results and it benefits them, they can ratify the contract (retroactively change the contract) to include the task performed. 
· Obligations of the mandator
1)  Expenses and Remuneration
· The mandator is responsible for any expenses related to the contract in order to facilitate the performance of the mandate. 
· Reasonable expenses inherent to the mandate must be reimbursed and the mandator must pay the remuneration that the mandatary is entitled to receive. 
· Example: if you ask a friend to watch your apartment and they pay your bills you must reimburse them. Or if you ask a friend to sell a TV and a remuneration is expected and the mandator must pay it if there is no remuneration but there are delivery fees the mandator is expected to pay it 
2) Liability and Responsibility 
· Contracts are signed in the name of the mandator, therefore, the mandator is responsible and liable for the contract. 
· The mandator must respect the obligations made in the contract because the contract is being signed in their name with their permission. 
· Ratification: the mandator is liable for acts performed by the mandatary within the limits of the mandate and is not reliable for acts performed by the mandatary that exceed the mandate. Unless an act is performed and the outcome is beneficial to the mandator and they want to accept what was done. The mandator can ratify the mandate to include the act performed and the mandator then becomes liable for the act. The agreement can be express or tacit
The mandator can expressly say they accept or tacitly accept by for example paying a fee for a job the mandatary requested be performed on mandator’s behalf 


Cases

Piec Estate v. Caisse d’économie polonaise du Québec (p.127)

· A woman from Montreal passed away on a visit to Poland, her name was Mrs. Piec. Her niece was named the executor of her estate
· The niece was responsible for going through the will and the assets and distributing them, pays debts etc. 
· Upon her aunts death she went to the caisse-populaire  where the aunt had $27,147.52 in assets that was distributed among a chequing account, savings account and other investments 
· When she got there the bank had informed her the money had already been withdrawn because the nephew had shown up with a letter that gave him power of attorney over all of Mrs. Piec’s assets. 
· The letter produced by the nephew was found to be a forgery 
· The court had three questions to ask: 

1) *Was the defendant authorized and entitled to pay the nephew on the basis of power of attorney presented? The court says no, this question is the most important
· The power of attorney was a forgery 
· The nephew only gave himself permission to withdraw money through cheques
· The nephew did not give himself permission to withdraw the investments certificates 
· The court stated that even if the letter was not a forgery the letter did not give him the power to withdraw the investments which were the majority of the money. The nephew would have acted outside of his mandate given in the power of attorney letter 
· The bank was ultimately found responsible for allowing the nephew to withdraw the money because the nephew had fled to Poland and someone had to be held responsible 

2) What if any effect should be given to the forged letter of instruction?
· The bank has the obligation to verify the legitimacy of signatures and letters being presented to them, in this case the signature was clearly a forgery as Mrs. Piec was in Poland and had passed away
3) Did the defendant act with responsible care? 
· The bank did not act with responsible care as they could have simply made verifications by calling to verify if the letter was genuine. 
Dowell v. Hay Ellis (p. 134)
· A case about the reimbursement of $69,649.79 which comes from a trust account
· A trust account is an example of a mandate and it is very common particularly in the exchange of property
· There is a buyer and a seller of property, the buyer agreed to buy the property at a certain price on the condition the seller put a certain amount of money into a trust account for certain repairs 
· The notary who did the sale of the property agreed to do it and became the mandatary of the trust fund and was given specific instruction as to what the money was to be used for. 
· The nature of the expenses were agree upon but not the specifics
· The buyer of the house was supposed to contact the notary after paying for repairs to receive a reimbursement from the trust fund. 
· The buyer was supposed to show proof that these purchases were being made however, in this case, the notary did not act with prudence and diligence,  when he received a letter asking for money he would just write a cheque with no proof
· The notary was held responsible to the seller of the property for the amount that was given out illegally. A case against the notary was easier has the notary had straight forward obligations. 

TA Case Study
· Bob and his fish tank 
· Bob hospitalized for a month but perfectly apt and aware unable to leave the hospital
· Has had an ad on Craigslist for four months to sell his specialized sea salt water aquarium
· After four months of the ad being online, he gets an offer for the full $5,000, however, he is unable to complete the sale as he is confined to the hospital bed
· Forced to do a mandate, Bob contacts his sister Susan to act has mandatary
· Susan agrees to take care of all the logistics necessary to get the aquarium to the buyer in exchange for 10% of the sale price 
1) Is there a contract of mandate between Bob and Susan? 
Yes there is verbally formed contract. 
2) Is the contract onerous or gratuitous? 
It is an onerous contract because she is getting paid for it. 
3) Was the contract formed tacitly or expressly?
The contract was made expressly 
Challenges of the mandate 
· Susan finds a buyer willing to purchase the aquarium for $5,000 but the buyer states the $5,000 must include delivery fees. Susan wants to know if she can accept the clause. 
· 	Yes Susan came accept this because the mandate specifies all the logistic involved to get the television to the buyer even though they did not talk about delivery fees, the fees are inherent to the sale of the television. The mandator has to pay the fees involved because the mandator is responsible for all the fees associated if the mandatary has acted within the mandate.  (if mandate said just sell for $5000 then accepting would be outside of the mandate)
· Susan invites the buyer to see the aquarium and on the visit the buyer, who has a passion for antique dolls, notices that Bob has an antique doll and the buyer offers to buy the doll for an additional $500. Susan knows Bob bought the doll for $4 at a fair for someone he was dating at the time but is no longer with and the doll is just a source of bad memories, $500 is a really good deal for the doll. Can Susan accept the offer on the spot to sell the doll? 
· 	No she cannot sell the doll as her mandate specifies to sell the television only. Even though it is a good deal and Bob could ratify the contract afterwards, Susan must ask permission before selling the doll as it is not in her mandate. 
·    If Susan decides to sell the doll without contacting Bill and brings him the $500, he can either a) refuse the offer and Susan will be responsible for getting the doll back and reimburse the seller the $500 or b) he can ratify (retroactively change the contract) the contract, expressly by saying he accepts the deal or tacitly by saying nothing and simply taking the $500, to include the sale because he liked the outcome.
· Susan acts prudently and calls Bob who expressly accepts the deal to sell the doll for an additional $500. Susan son calls her and asks her for $900, Susan finds a way to get the $900 for her son which would negatively affect Bob. Susan explains to the buyer that they will sign a contract and say they sold the fish tank for $4000 instead of $5000, however, in reality the buyer is going to give her $4500. She will then call Bob and say the buyer was unhappy with the aquarium and only paid $4000 so that she is able to keep $500. Bob agrees to the new price because he is desperate for the money. Susan then gets her 10% of $400 and makes a total of $900 to give to her son, the buyer. Is this legal? 
· 	 No it is not legal, she has taken a double mandate where she has to get the money for her son and also sell the aquarium for her brother which is illegal. There is the issue of conflict of interest, she put the interests of the seller, herself and her son over Bob. It was in bad faith as well, Bob accepted the deal but he was being lied to. Susan would be held responsible if Bob found out. Bob could nullify the sale and say he wants the aquarium back or the equivalent in cash. Susan would be responsible to both parties. The buyer could be held responsible in the case because he knew the contract stated less than what he paid. 
· The buyer realises that this could cause legal issues and decides to cancel the deal. Susan feels guilty and knows that Bob needs the $5000 and she could use the $500. Susan decides she is going to advertise herself as someone who can purchase a fish tank for someone else and when she receives a response from the ad she will sell them Bob’s fish tank, can Susan do this? 
·    No she cannot advertise as someone who can find a fish tank because of conflict of interest. Susan can get around this by disclosing to both parties that she will be collecting a fee for buying and selling the aquarium. If both parties agree then she can go ahead with it but in reality no buyer would accept that deal because they would be paying a separate finder’s fee. 
·   If Susan still advertises without disclosing what would the responsibility be? 
· Susan would be violating the rules of conflict of interest and double mandates. She would be responsible to both sides and the buyer can ask for his money back while the seller can ask for the aquarium back, both parties can declare the contract null and void. 
