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Contracts
“Analysis of contract formation”
Elements of a contract (ch.7): 
1. Intention
2. Offer
3. Acceptance
4. Consideration
5. Capacity
6. Legality 
Intention: Who are the Parties to the contract?
· Family members: it is presumed that they do not intend to enter into contractual relations, however, this can be rebutted depending on the subject matter ex. Work done, money expected, land
· Friends:  same as family members
· Business: it is presumed tat the parties intend to enter into contractual relations 
· Drunk: it is presumed that they do not intend to enter into contractual relations, if it is not a necessity you cannot sue 
· Minor: it is presumed that they do not intend to enter into contractual relations, but can sue if the item is a necessity
· Mentally challenged -  same as drunk
Offer:  Was an offer made? 
· What are the terms of the offer?
· An offer must be accepted according to its terms 
· Was the accepted offer according to its terms? 
· An offer must be accepted before it is revoked (was the offer revoked?)
· Was the offer revoked before acceptance?
· An offer must be accepted within a reasonable time or it will expire
· Only the person to whom the offer is communicated can accept the offer 
Acceptance:  Was the offer accepted? 
· Acceptance must be communicated to the offeror 
Consideration:  Was there consideration?
· Consideration is anything of value to the parties 
Capacity:  Did the party have the power to enter into the contract?
Legality:  is the contract legal?
· If the contract effects the law, it is void
Formation Failures:  Are there any formation failures
1. Mistake: were the parties are under a mistaken belief about the subject matter for contracts
· Mutual mistake: both parties are under the same mistaken belief 
· Unilateral mistake: mistake of fact or mistake of law 
1. Duress:  a contract signed under duress is voidable (dangling cat example)
2. Under Influence: where a party exerts influence over another such that their decisions are not their own
3. Misrepresentation: where a party enters into a contract based on statements by the other party that are incorrect or not true. Kinds of misrepresentation: 
· Innocent: where a party makes a statement that causes another party to enter into a contract but, they are unaware that statement is incorrect
· Negligent: when a party makes a statement, and makes no effort to confirm the accuracy of tis statement 
· Fraudulent: Party knows that the statement is false 
· Non disclosure: where a party to a contract fails to disclose a fact material to the contractual negotiations 
Has the contract been assigned?
· Only parties to the contract can sue or be sued on the contract (rule privity of contract)
· Novation: substitution of parties to a contract or replacement of one agreement with another
· A party can receive the benefits of a contract but not the burdens, unless they are in writing
· Statutory assignment:  assignment must be in writing & signed by the assignor
· The assignment must be absolute
· Notice of the assignment must be given to the party responsible for performing 
· The assignment is take subject to the equities between the original party
Is the contract in effect?
· Condition precedent: something that must be done before the contract takes effect
· This agreement is conditional on the buyer financing within 10 business days 
Are there any external factors affecting performance of the contract?
1. Acts of God (natural disaster) 
2. Wavier - Express agreement give up  the right under the contract.
3. Express agreement - An agreement by the parties that the contract will terminate on a specific event
4. force majeure - an unexpected event that prevents performance of the contract (ex. war) 
Has the contract been frustrated?
· Where performance is impossible, usually because of some event. 
· The impossibility must not be self induced.
· Cannot be items covered under the sale of goods act
· Contract must not have been partly deformed. (e.g.. Service rendered or deposit fail)

Is there any condition subsequent?
· The buy has the option of inspecting the property prior to closing.

Contracts Analysis of Formation
Concept of privity: only parties to the contract can sue or be sued on the contract
Has the contract been assigned?
· Only the benefits of a contract can be assigned; not the burdens, unless the party accepts the burdens in writing

1. Novation: substitution of parties or agreement
· Switching debtor
· Three conditions must be satisfied:
· The new debtor must accept the new contract (complete)
· Creditor must accept the new debtor as the principal debtor
· The creditor must accept the new contract, as replacement of the old contract
2. Statutory Assignments:
· Switching creditor 
· Conveyancing law of property act
· Five conditions must be satisfied:
· Assignment must be in writing
· The creditor must accept the new debtor 
· The assignment must be absolute 
· The debtor must be notified 
· Equities travel with the assignment
Who negotiated the contract?
· Agents (party who acts on behalf of a principal) may negotiate collects on behalf of their principal (a party whose behalf an agent works)
· Rules:
· If the agent negotiated the contract, with the authority of the principal then the principal is bound
· If the agent negotiated the contract, without authority then the principal may accept the contract (ratification) or reject contract 
Has the contract been breached?
· Did the parties perform the contract according to its terms
· Breach: failing to perform the terms or conditions in a contract
· Kinds of breach:
· Fundamental breach: Breach of a material term in a contract condition
· Warranty:  breech of a minor term in a contract
· Anticipatory Breach: if party to a contract believes that the other party is not going to perform the terms of the contract. The party must wait until the time for performing has passed
· Expressed Repudiation: where a party to a contract notifies the other that they are not going to perform the terms of the contract
What remedies is the injured party entitled to?
· The injured party must mitigate the loss
· The loss must be related to or naturally flow from the breach of the contract 
· Remedies (Damages) 
· General damages: loss that naturally flow from the breach of contract 
· Special damages: do not naturally flow from the breach of a contract 
· Punitive damages: damages awarded by the court to punish the party in breach
· Liquidated Damages: a bonafide estimate of the damages parties to a contract may suffer   
· Specified Performance: a court can order a party too complete or perform contract 
· Injunction: an order by the court prohibiting a party from happening 
· Quantum Merit: as much as he or she deserves
· Seal: is good consideration
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