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Dear Mr. Gray and Mr. and Mrs. Bernard,
I have examined the Bernards various issues and written up my thoughts on them. I have explained the tax implication and various ways they can go about solving each issue. The tax implications are also explained and what I believe the best option would be. Everything is organized under the appropriate heading. I hope this will help you make the appropriate decision.
Eric and Irene Bernards 2015 Income and Expenses 
Note 1- There seemed to be tax saving while computing the Bernards taxes by having Eric Pension income split his eligible pension income of RIFF annuity income with Irene using the election in S. 118(3). The joint election resulted in a transfer of the full 50% amount equaling to $4000 which allowed Irene to obtain the pension credit. While it did not reduce Eric’s claw back because he was well over the limit and had to deduct the full OAS of $6000, his taxable income was reduced and the pension credit that Irene received because of the transfer (which she did not have access to before) was transferred back to Eric because she did not have any need for it. This gave Eric access to 2 pension credits resulting in a tax saving. As for Irene, although her taxable income increased, it was still below the basic amount, leaving her with zero tax to pay. 
Note 2- Eric had an OAS claw back because his net income was well over the limit of $72,809. The lower amount of 15% of the excess income (18,554) and the old age security received ($6000), was $6000. That amount was deducted from his net income and added back to the tax payable, after the tax credits were deducted. 
Note 3- Irene’s total taxable income was below the basic amount even after the pension transfer. Therefore, even though she had a dividend, she would not have been able to use the credits for it and it would have been lost forever. However, a transfer of the Dividends was tried to Eric, which is allowed for very low income tax payers who would not be able to use the dividend tax credits. This would have result in an increase in the spousal credit and use of dividend tax credits for Eric. However as it was a non- eligible dividend and Eric is in the 29% tax bracket, there seem to be a federal tax cost to Eric rather than saving: 
Eric’s increase in married credit = $1180 @ 15%      (177)    
Eric’s tax on dividends=   $1180@ 29%                      342
Eric’s Dividend tax credit= 11% x 1180                      (130)
                                                                                       35 cost 
Irene’s tax payable will remain NIL either way, therefore it was deemed best that Irene keep the dividends in her tax return.
Because Irene had no need for any credits except basic, all the credits that could be were transferred to Eric: Age, Disability and pension. Although Irene’s unused charitable tax credit could be carried forward for five years, there was a chance that Irene may not file Canadian taxes in the next five years as a non resident so it was deemed better to transfer the credits to Eric. This allowed Eric access to greater tax savings. As Irene was not so sure how being certified by her doctor as having a disability would affect her tax return, she should know that it gave her access to a disability tax credit that was transferred to Eric despite the fact she could not use it. It also added a $2093 family caregiver amount to Eric’s spousal credit and allowed Eric to add the attendant amount to medical expense, increasing his medical tax credit. 




 Proposed Move to Florida
Regarding the year of move, the Bernards would be part year Canadian residents. They are going to be residents until April 1st, 2016, after which they appear to make a “clean break” with Canada according to section 114. After the 1st year when they make the move to Florida, they would be considered non-residents for the whole year. However, they would only be taxed as residents January 1st to April 1st in 2016 and non residents for the rest of the year. This is because section 114 overrides the rules in section 2(1): which says you are taxable on your worldwide income if you are residence in Canada at any time in the year. When the Bernards file their 2016 Canadian return, they would still be able to claim their credits. Some such as person and spousal would be prorated based on the amount of time they were in Canada for. Others like employment or dividend credit would be based on income. After the current year, the Bernards will be non-residents for the entire year. 
The Bernards residency status was determined using Case Law Rules
Primary Ties
1) Dwelling: The Bernards have put the house they lived in Canada for sale in preparation of the move and hope to sell it before they leave. They also have already purchased the house they are going to live in, in Florida. It can be assumed that their new house will be their mailing address. The residence they have left in Canada is a cottage that the whole family can use for vacation purposes and for their children to inherit one day. They will have no primary residence in Canada. 
2) Location of spouse and dependent children: The Bernards are moving to Florida together as a couple and both their children that will be living in Canada are independent adults. 
Secondary Ties
1) Personal Property: The Bernards are giving their car to their daughter Julie and plan on buying a new one in Florida. All their personal property, except for their cottage, is being moved to Florida with them. As mentioned before, their house in Mississauga is put for sale.
2) Social ties: Eric, who is a golfer, has joined a club in Florida. He has a membership for a golf club in Muskoka, but he is going to convert it to a special type for people who only use their membership a few weeks in a year. This is presumably for when he comes to Canada on vacation after he moves. Eric is also planning on obtaining a Florida driver license, as he will be buying a car there.  Irene will not be obtaining a license because of her disability.
3) Economic Ties: Irene and Eric will be giving up their OHIP coverage before they go which shows they will not be in Canada to use it. They are instead getting medical insurance in Florida, despite it being expensive because of their age and Irene’s disability. They have opened a bank account in Florida but are keeping their Canadian account only so that they can pay more easily for their cottage expenses. Eric will also be transferring his portfolio of Canadian public company shares from his Canadian stockbroker to an account with a Florida stockbroker. Basically, he is moving his investments with him to the USA. 
The Bernards are going to make Florida their new and permanent home, only coming back to Canada for a few weeks every year on vacation and to visit family. They have no reason to continue ties with Canada, even business, as they plan on selling their business to their son. They have cut their ties and established new ones in America by getting insurance, house, membership etc. They seem to have no intention or reason to return. Also they will be in Canada for much less than 183 days in the following years so deeming rules do not apply. Therefore, under Case Law, the Bernards will be non-residents after April 1st. 
As the Bernards will cease to be Canadian residents after April 1st, under section 128.1, they will be deemed to have deemed disposition at FMV of almost all their property which will result in taxable capital gains or allowable capital losses.
Eric
- Personal effects including car and furniture ($90k-$150k) x ½= ACL of ($30,000)
- Muskoka cottage furniture ($30k-$50k) x ½= ACL ($10,000)
- Canadian public company shares ($250K-$100k) x ½= TCG $50,000
$50,000- $30,000- $10,000= $10,000 TCG for Eric
The tax on these deemed capital gains are not due until the property is actually sold as long as security is provided to the government. No interest is charged on unpaid taxes.  The form T1161 has to be filled out by the Bernards so the CRA can verify that that all deemed capital gains have been reported.
Since the house and cottage is Canadian real estate it does not have deemed disposition at FMV. If the house is sold before they leave for Florida, any gain will be reported on Eric’s 2016 Canadian tax return and be taxed as a regular TCG. But if it is sold after they leave and become non-resident, Eric will have to pay an additional 48% federal tax rather than a provincial tax. Also non-residents are subject to a Part XIII 25% withholding tax, no return filed. S.116 (3), will require Eric, who is a non-resident and disposing of Canadian real estate, to complete form T2062 to notify the CRA about the disposition. If he doesn’t then the purchaser will have to withhold 25% excess and remit it to CRA. Clearly, it would be best if Eric tried his best to have the house sold before he becomes a non-residence. The years after 2016, as long as the Bernards do not have any Canadian employment income, Canadian business income and TCG on taxable Canadian company, as non-residence, they will not have to file Canadian Tax returns. 
SBI shares 
Normally, Irene and Eric would have deemed disposition of their SBI at FMV, leaving them with taxable capitals of $499,950 each ($1M-$100 x ½) which would have to be reported to the CRA before they leave. But in heading three, I recommend for them to sell SBI, before they leave, to their son Geoffrey by selling their share. Therefore, their taxable capital gains would be reported on their January-March 31 2016 Canadian tax return. Please read further to the next heading for more information. 
USA Estate Tax
My last note involving the move is that the Bernards should know that Canadians who own US real estate and other US situs property are subject to US estate tax, which has a top rate of 40%. However, because the Bernards are going to be non-resident Canadian citizens, the Canada-US treaty allows Canadians to benefit from the same exemption amount US citizens can claim. 







 Transfer of SBI to Geoffrey
The Bernard’s have the option to either sell their shares directly to Geoffrey or to a holding company that Geoffrey incorporates, for a bargain price. They are thinking $500,000 either way. It would be best if the Bernards sold SBI before they left and became non-residence. Although he is NAL, he is an adult so no capital gain or income would attribute back to the Bernards if they sell below fair value.
Their best option would be for the Bernards to sell their shares to Geoffrey.  It is a bad idea to sell their company by selling their shares to a holding company owned by Geoffrey. If they sold the capital shares to a related corporation, then S. 84.1 would apply which applies to NAL sale of shares by and individual to a corporation. It would apply because:
1)  Irene and Eric are both Canadian residents that are resident in Canada
2) They would each transfer their 50% of SBI shares that are capital property.
3) To Geoffrey’s holding company, a non-arms length corporation
4) And immediately after Geoffrey’s holding company and SBI become connected.
 SBI and the holding company would become connected because the holding company would control SBI after the transfer and Geoffrey is related to his parents by blood.  Therefore any proceeds received by the Bernards for the sale would be deemed to be a dividend, rather than a capital gain. For example if they ended up selling their shares to the holding company for $500,000, then they would have a deemed dividend of $499,800 ($500,000-$200), or $249,900 each, which would be grossed up by 18% to $294,882. Although they would have access to tax dividend credits they would not be able to take advantage of ACL or capital gain exemptions. There would be less tax savings.
Their best option would be to sell their shares to Geoffrey, perhaps even for the bargain price of $500,000 as any price below FMV would result in the same POD for NAL sales.  Irene and Eric should sell their shares to Geoffrey  and sell them before they leave for Florida so that they can use all of their capital gains exemption before they leave, which they have never used, therefore giving tax saving. Tax saving would allow the Bernards to sell at a lower price and selling shares would be easier. 
Taxable Capital Gain for both Eric and Irene (both 50% owners)
Proceeds              $1,000,000
ACB                                ($100)
Capital Gain                $999,900
                                       x ½ 
TCG                               $499,950
QSBC CG deduction    ($406 800)
Taxable Income            $ 93,150
Therefore, Eric and Irene would both have a $93,150 taxable capital gain on selling SBI to Geoffrey. If they have any NCL than they could also apply that and further reduce their capital gains.  If they sell before they leave this would be on the 2016 tax filed for the period they were still residence. Geoffrey’s cost base would be the price that his parent sold him the shares for, up to FMV of $2,000,000. The CG exemption allows them to sell at a lower price. If Irene and Eric do not sell before they go then they would again, have federal tax on gain and an additional federal tax of 48% rather than provincial tax because they are non-residence selling TCP.
Therefore, it is best if Irene and Eric transferred their shares before they left and became non-residences and transferred the shares to Geoffrey rather than a holding company incorporated by him as it gives them the most advantages and tax savings. 
Based on the information given about Geoffrey so far, he can receive a deduction for his children as he can receive a basic person credit, spousal, employment, EI and CPP for his tax return. 













 Fashionista
It is better that Julia is considering incorporating later rather than doing it right away because incorporation is expensive and any business loss is incurred personally whereas losses in a corporation are stuck and only available for carry forward. But it is a good idea for Julia to consider incorporation, especially if she plans on expanding, because she’ll have limited liability. Also, corporate tax rates are less than personal rates which results in a tax deferral and more after tax profit. She would also have advantage to general reductions and small business deduction. She will also experience tax saving with access to lifetime QSBC exemption on the sale of shares (if she qualifies) and can income split with family member of shareholders with dividends.
If Julia incorporates her company she will have two options. She can decide to use section 85 election to incorporate her ongoing business on a tax-deferred roller basis. She will elect to have assets transferred to the corporation at a price between cost and FMV. Generally, cost is used but a price higher than cost can be used to generate CG (for NCL etc). In this case we will be using cost. If Julia does not make an election then section 69 will apply which means that the business in deemed to be disposed at FMV. The chart on the next page shows Julia her various options to consider when she incorporates, regarding the transfer of her assets. The first one is if Julia makes the s.85 election and transfers all assets at cost to defer tax, the second is if she makes the election but does not take debt, the third is if she does not make the election and S.69 applies. This means all assets are transferred at FMV.


The optimal choice in the chart is situation 1, making the S.85 election and transferring all her assets at cost. Notice that the goodwill has to be elected to have a cost of at least $1 or the election will not deemed to be valid. There are also minimal personal tax consequences on incorporations (50 cents of income). Maximum non-share consideration (boot) is taken. This is advantageous because debt can be redeemed without adverse tax consequences (no income inclusion) and debt can be secured. 
Julia could also incorporate her business and issue common shares to her family (making them share holders) and her for a nominal amount. This is known as a partial freeze. The preferred shares would represent the value of the company to date and Julia and her family would share equal growth. She would just have to make sure any family member buys shares with their own funds to avoid any type of attribution. 
Important facts to remember for incorporating business
Julia has already gotten a valuation of her business but it may be a good idea to get one again close to the date she wants to actually incorporate. She should also use a lawyer to incorporate her business to avoid mistakes being made. If it already is not, she should register Fashionista for GST purposes and file the election form in order to avoid GST on the transfer. As it is the best option for incorporation, Julia should file the S.85 election form before the deadline, which is earlier of Julia’s tax filing deadline (June 15 2017) and the corporation’s deadline (6 months after year end). Julia should keep in mind, upon incorporation, Fashionista and Julia's husbands company would become affiliated. This means certain rules, such as the stop-loss rules, would apply.
Despite it being expensive, Julia should incorporate her business. She seems to have the funds for it with no dependents and it would be advantageous for her growing business. There are also many advantages and deductions available to corporations that are not for personal business. 
Conclusion
With her low income, Irene is able to give Eric many tax advantages and savings by transferring her unused credits and pension splitting. In terms of SBI tax return, more financial information than just shares value is needed until the return can be complete
For the year 2016, the Bernards will be considered part time residences. They will be Canadian residents until March 31, 2016 and non-residents for the rest of the years and the years they are living in Florida after that. They will have a deemed disposition on almost all their belongings at FMV which has to be reported to the CRA. Taxes do not have to be paid until they are actually sold. 
The best options would be for the Bernards to sell their shares directly to their son, Geoffrey, as it will result in the smallest amount of taxable income for them and allow them to use up all their capital gain exemptions before they leave. But perhaps the Bernards should provide a list of SBI assets to see if selling assets to Geoffrey is the better option?
Incorporation is something Julie should strongly consider because she would have access to lower tax rates, deductions and limited liability and because she wants to expand. She should consider transferring her assets if she incorporates at cost as it results in tax deferral. 


















