Contract = offer +acceptance+ consideration ITT= (not necessary) statement of commercial intent which invites the other party to make an offer. Offer= statement or action which shows that one party is prepared to enter into a K (on particular terms) w/ other party. Acceptance= a statement or action which shows that the other party wish to create a K on terms offered by the first party. 

Was there an offer or an ITT?
Grant: Offer or ITT – RP test F: NB says will pay for potato if you fill form and destroy to stabilize market. I: w. NB’s form offer or ITT. R: test offer vs. ITT: objective test of a RP. A: RP would have thought the form was an offer. Canadian Dyres: Price quote = ITT. F: last price is lowest “I am prepared to accept… I it was any other party”. I: W. price quote is an offer. R: price quote is ITT, unless accompanied by lang, context and circumstances which can become offer. A: post-K beh. Looked at to determine when ambiguous in K. look for consistency b/w beh after and before to determine understanding of K. here there is more than a mere $ quote, it was specific to P Manchester: lang indicative of w. offer or ITT. F: city offer to sell houses to tenants, P filled out form left price blank. Parties proceed to partial performance. Gov changes and cancels all sales. I: w. application was offer, w. acceptance by P. R: there must be agreement b4 there can be a contract. All material terms must be known at the time K is made. Reconstruction of offer and acceptance requires examination of lang. and test of RP. Mere quotation of price is an ITT not offer. A: “may be prepared to sell” makes it ITT. Carlill: Ad usually ITT, but use objective test. F: ad $ to ppl if they get flu while using product. Carlil got flu. I: w. ad was ITT or offer? R: normally ads are ITT. BUT a promise for an act (reward) can be offer if objective test for a RP shows concrete terms and willingness to be bound by offeror. In order to have a K, must have a promise. If promise not seriously intended then cannot be enforced. If offer was not made to person “accepting” then no valid acceptance. Ad not always ITT, may be offer. Notification of acceptance usually required b4 acceptance is valid. If offer too vague for RP, then no offer. If offer is ambiguous, it may be construed against the party. An enforceable promise must be supported by consideration, something of value in eyes of the law moving from the promise (though not necessarily to the promisor) in return for the promise of the promisor. A: ad is not puff (money put aside already). Not a K to the world, but an offer to the world, those that fulfilled terms have contract. Lefkowitz: Ad= offer when clear, definite, explicit, with nothing or negotiation. F: ad selling coats for $1. House rules don’t allow purchase by men. I: w. ad was offer. R: if ad has concrete, unilateral terms, with nothing left to negotiate or uncertain, and the ad showing a seriousness a willingness to be bound, it is an offer, not ITT, of which performance constitutes acceptance. The offeror of unilateral ad may revoke or modify but not after acceptance complete. A: ad was more than ITT. Dawood: price tag= ITT. F: Dawood creates jumper set, pays less. I: when was offer and Acceptance R: K is valid if willing transfer takes place after offer & acceptance, even if under false pretences. Price Tag is ITT, payment is offer, and checkout is acceptance. A: in store K is complete @ checkout when store accepts offer to buy. Cashier has authority to accept offer. 

Knowledge of/responding to an offer
Williams: K good b.c. she performed necess condit: knew about reward b4 giving info, F: gave info about murderer b/c scared for safety. I: w. ulterior motive makes K. not good. R: intention not relevant for K, just fulfil acts required by K. A: she gave name. R.v.Clarke: unilateral – usually performance is enough, but if evidence no knowledge or reliance, presumption rebutted. F: reward offered for info leading to arrest AND conviction of cop murderers. I: w. no complete lack of intention can make K. R: motive not relevant, BUT party MUST intend to perform or accept an offer to create K. accidentally performing K doesn’t make K. A: distinguished from Williams b.c. no intention of reward. Motive irrelevant in K but MUST be intention for promise or consideration. 

acceptance and communication of acceptance
Acceptance
Tugboat: Silence can be acceptance; RP test. F: refinery wanted tugs, no formal extension of agreement made. Irvine doesn’t pay. I: w. leaving silence is acceptance. R: consent can include silence &/or acquiescence, based on circumstances and facts of particular case. If offeree conducts themselves in a way that a RP would believe consent of offeree, the offeror on that belief begins performance, there is a binding K. A: RP test; no intention of Irvine, but how RP would interpret situation. Irvin knew about offers and continued to receive benefit and consideration. 
Communication of acceptance
Manchester dioceseian: Strict compliance unnecessary, term can be waived. F: selling school, backing out of the deal saying “tendering doc. Had not been complied w/ ∴ no K. I: w. strict compliance is necessary for valid K. R: tender is normally ITT including all terms of K in which offeror must make bid price and show interest to make formal offer. Words or conduct can be acceptance however offeror has ability to dictate exactly how an offer can be accepted. Problems can arise w/ partial compliance. Lang important, a specified method is not sole method, other method acceptable if it does not disadvantage offeree. Failing to enforce a term does not void a K as long as it does not disadvantage other party. An offeror can stipulate that the offer be accepted in a certain manner. If so a K results as soon as the offeree does the stipulated act regardless if it has come to the notice of the offeror. They are conditionally waiving, expressly or implicitly, the fact the normal rule acceptance has to be communicated. A: tender did not say ONLY form of acceptance allowed. C: valid K for Diocesan. modern fashions: GR K is generally formed where last piece of K happens (where/ when matters) (exception is postal rule).Postal Rule: acceptance/K's is where/when letter is put in the postal. F: Winnipeg comp receives goods from QB comp, bankrupts; QB wants to be paid according to their Civil code. I: w. addition of term on invoice can change jurisdiction of K. R: K is governed by laws where acceptance logically occurs (based on assets, location, performance, etc.). Once parties bound, terms cannot be added/changed unilaterally by one party. A: invoice cannot change jurisdiction, b/c parties already bound. Invoice cannot alter terms in binding K. last invoice came w/ the stuff. C: appeal dismissed (modern fashion loses). Stahag: If instantaneous communication is inferred with, postal rule. F: K made via phone and telefax, offeror hears acceptance from offeree in Vienna. I: w. instantaneous communication can be inferred the same as PR. R: jurisdiction of K law occurs where offeror received communication of acceptance of offer from offeree; telex like phone is instantaneous. A: acceptance occurs where acceptance is communicated to offeror.  PR does not apply b/c telefax is instantaneous communication. Henthorn: Reasonable contemplation. F: offer hand delivered. I: w. PR is available when hand delivered. R: if you have a validly appointed agent and something is given to that agent then it is as good as been given to you. PR: if acceptance by post contemplated, acceptance occurs the moment letter put in mailbox (and jurisdiction determined). PR does not apply to withdrawal or counteroffers as b/c offeree must be made aware. A: PR applies to acceptance, not to withdrawal or must be made aware. So when made aware, not when sent. Charlebois: Postal if used by offeror. F: offer handed to P, acceptance mailed to D. I: is post proper acceptance if offer made in diff method? R: PR does NOT apply communication of acceptance must be direct and alike (A+O in same manner) C: new trial to determine facts if letter received Hughes: Post cannot be used if ‘notice to’ required. F: option to purchase, had to notify in writing w/I 6m if wanting to purchase, exercised via lawyer. letter gets lost notice in writing never received. I: w. PR can apply. R: if a required sole method of communication specified, the offeree must comply w. that method for communication of acceptance (though courts have discretion case by case). A: ‘notice to’ means actual notice, not ‘I put it in the mail’. 

Termination of an offer: Revocation
Dodds: Revocation needed to be formal. F: Dickson forces acceptance, send letter to mother in law, and ambushes with agent. I: when can offer be revoked? R: there must be a meeting of the minds to bind a K and a withdrawal (or accepting another’s offer) makes that impossible to original offeree, no matter what unless consideration given by offeror (e.g. deposit). An offer (unilateral or bilateral) can be revoked any time before acceptance. Offeror cannot revoke a unilateral K after the offeree has commenced performance or before the offeree completes performance. The acceptance was insufficiently valid to establish K. A: offer is not binding until acceptance, b4 then free to sell to 3rd party. Pattberg: Unilateral can be revoked prior to performance of requested action. F: refusal to take cash. I: when is revocation possible? R: unilateral K offer can be revoked b4 performance complete (regardless consideration offeree undertakes). Performance complete when money accepted, not offered. Performance or partial performance does not prevent offeror from withdrawing offer. A: letter was unilateral offer, no negotiation. Offeror had to agree ∴the performance necessary for offeree never occurred. Errington: Revocation no allowed in unilateral where performance began. Reasonable time. F: wicked step mother. I: w. offer can be revoked. R: UK cannot be revoked once performance starts, BUT is not binding if unperformed. A: unilateral K must make all payments. Last payment of performance would make K. C: couple does not get house, would only get house if mortgage paid off. Barrick: Offer lapses after time. Rejection. F: negotiating farm land, sells to 3rd party, ignoring wife’s request to hold b/c hunting. I: w. K lapsed. R: acceptance must be within reasonable time to be valid, based on circumstances or else offer lapses (w/i reasonable time) unless specific expiry date. Offeror not obligated to hold offer unless consideration given; silence to request for mot time is not acceptance. A: withdrawal of offer not mandatory, bidding war situation ∴ no consideration to keep offer open. GR: Court picks side that makes sense. Livingston: Counter kills offer, but mere inquiry doesn’t. F: selling land. “send lowest cash price. Will give $1600 cash. Wire” “cannot reduce price” plaintiff accepts. I: w. counter killed offer. R: counter offer voids previous offer unless lang. &/or circumstances warrant interpretation offeror still willing to be bound by previous offer. Counter offer is implied rejection to the offer before it. A: offer killed with counter offer, cannot be revived. ‘cannot reduce price’ was a re-offer. Ex-Cell-O: Battle of the Forms, final shot rule- last terms win. F: battle of forms of policy on invoices. I: what final terms are. R: in most battle of forms, last unopposed form contains binding terms and cond. of K. A: look at correspondence in entirety, conduct of parties w. they have reached agreement on all material points even w/ differences b/w forms conditions.

Conditional Offer
Stimson: Accept only allowed where subject matter in substan same condition as in offer. F: unhappy w/ rent-to-own car, returns it. Broken into. I: w. acceptable revocation. R: offer can be revoked until acceptance. Offer valid if subject matter remains in same condition as when offer made. A: lease was offer, returning car was acceptable revocation. Dealer is agent can accept offer AND ∴revocation. Car damaged b4 signature/complete K. 

bilateral and unilateral contracts
Dawson: Prefer bi; can try hard to find promise. F: ore deposits in B.C. I: w. bi or uni K. R: bilateral K bind parties as soon as promise for promise made; doesn’t matter when performance begins or ever happens. Courts should assume or look for bilateral K unless situation can only be interpreted or understood as a unilateral K. A: determined bil K b/c Dawson had to do more than just perform, mutual promises of getting leave from military and finding a secure pilot. 

Certainty of terms: Indefiniteness/ambiguity
Ouston: Indefiniteness/incompleteness. F: buying van with specs, details of payment not specific, van not to spec. I: w. complete K. R: terms must be definite and complete to bind parties in a K. if ambiguous + meeting of minds then court can step in and fill gaps. A: interest rates, payment schedule vehicle condition either not specified (incomplete) or described so vaguely was useless (indefiniteness). C: no K CAE: relational K ‘best efforts’ – indefiniteness? F: CAE buys air base with agreement to keep workload, reduces and gov sues. I: w. binding K. R: onus on party asserting K invalid. When parties have appeared to come to agreement on something important then it hast to follow through, test to determine indefinite terms & w. they are definite enough to enforce is to examine substance not mere form (intention, circumstances, business practises). A: looked at form of lang. “assurances”, “set-aside” “best effort”. Gov was to use “best-effort” in finding work hrs. not obligated. 

Incompleteness / missing elements
Montana mustard: Incompleteness F: buying seed at fixed price. Crop not No. 1 grade, farmer sells to other. Price was not specified for seed lower than 1. I: w. farmer breached K for seed OR w. no K b/c lower grade. R: “sale of goods act” if you are silent to price but agreement is made then it is bought at a reasonable price. A: price is a material item, requires agreement b/w parties so cannot be undetermined but K is merely silent rather than any fundamental disagreement. C: valid K, price determined by court (for Montana (price fixed No.1). May & Butcher: Incompleteness Price is essential term. F: buying shot tents, price very unclear “to be agreed upon from time to time”. I: w. terms complete to bind in K. R: a binding K has all terms that need to be agreed upon to be agreed on. Agreement to a future price is not a binding K unless specified by a mechanism like market value, arbitration etc. agree to agree is not a K. A: sale of goods act does not apply b/c no fundamental agreement on price, not meres silence. Arbitration clause to kick in if valid agreement, NOT VALID AGREEMENT ∴no arb. C: app dismissed, (King wins). Bruan: incompleteness.  Essential terms can be left for future mutual agreement. F: lease for land, provided option to buy but had no terms or details decided. I: w. valid K. R: an agreement to agree is not a binding K. A: payment dates, options, methods in R/estate essential, cannot be agreed upon at later. Foley: Agree to agree can sometimes be worked out – arbitra clause. F: gas station sells lot 2nd K for selling gas “price to be agreed by parties in writing from time to time”. I: w. K. R: cannot add to a K an implied term inconsistent w/ express terms of K. but in a suitable case the court may imply term that the price for goods shall be reasonable where it is not expressly agreed. Examined on its own set of circumstances and intentions. A: court unwilling to throw out K. found Coach didn’t want K anymore, price agreed already ∴invoked arbitration. C: valid K. AG v.Barker Bros: relational contract. formula/machinery, arbitration clause. F: Barker leases land to NZ gov. doubled rent in renewal. I: w. arbit clause capable of finding price. W. in absence of price is agreement to arbitration a willingness to be bound to a price by parties. R: agree to agree can be valid IF agrees on a suitable mechanism to resolve terms not agreed on (such as arbitration). Mechanism must be capable and if not courts can fill in gaps to fulfill intention of both parties. A: arbitration clause broad but does not capture how arbitration would work. Court fills in gaps. Arbitrator can proceed reasonably, applying to price, terms and condit. Not renewal of lease itself. C: app allowed valid K. Eggleton: Failure to comply with machinery provision court can enforce/substitute. F: Sudbrook refuses to name appraiser. I: w. can refuse performance R: agreement to agree w/ mechanism will not fail if one party refuses to perform necessary terms of mechanism ∴ even if some details or disagreement there can be enough agreement to bind parties. Courts can substitute or ignore to make a better, fair and reasonable mechanism where it is poorly worded or defective if intention to agree is present.  Contrast with May & Butcher (machinery exists but courts find only agree to agree) and Barker (bad mechanism but court finds intention to agree and fixes mechanism) It seems a retreat of May & Butcher. A: self-induced failure cannot be allowed to be used to escape K. Bank NS: Renewal clause – agree to agree; but saved – good faith. F: lease property to bank. Empress did not negotiate in G.F. I: w. renewal void for uncertainty. R: no common Law oblig to negot in G.F., but in certain circums (especially if objective standard or test available) cannot escape K by bad faith. A: as long as there is intention to agree by both court can supply machinery OR will fix defective machinery. Bhasin: Good Faith. F: sub-contracting salesman for can-am. I: w. good faith element of K? R: there is a duty of good faith in contractual r/ship b.c aiming for mutual benefit. Duty of good faith is present in (1) where parties must cooperate in order to achieve object in K (2) where one party exercises a discretionary power under the K and (3) where one party seeks to evade contractual duties. Not a fid duty.

Promises to negotiate
Tolani bros.: promise to neg is Not binding. F: used financier C had arranged but not C’s company for construction. I: w. enforceable K. R: agreement to negotiate is not enough for an enforceable K on an essential term nor are parties obligated to negotiate. A: only an agreement to “negotiate fair & reasonable price” no fundamental agreement or any real specific mechanism agreed on to determine price. Miles: Lock out agreements to negotiate- binding. F: selling business, auditors end up buying. I: w. K enforceable w/ lockout. R: a bare agreement to neg is unenforceable b/c it lacks certainty (miles were stuck). A: term implied for Miles to determine negotiations. test: reasonable and subjective, as long as parties act honestly, even if to the point of irrationality.

Implying terms to cure uncertainty: 3ways to imply terms
Terms implied by fact (tugboat): something so clear parties would have assumed it, didn’t write it down b/c everyone would have assumed it. (Does the K make sense if term not implied?) Terms implied by custom usage:  specialized lang in particular industry or practise Terms implied by law (severance): there are certain things parties cannot K (notice of term, vacay pay etc.) “for this type of contact to work (society) needs this to be there”. Certain categories of relationships need help to function fairly. Just b/c statue doesn’t mean it will protect you ex. May v. Butcher, mustard seed. 
By Common Law FOB: free on Board, CIF: cost insurance freight
Machtinger: Ni implication if express opposite F: notice of termination. I: w. court can imply a term for notice of termination in employment contract? R: terms not implied by custom/usage or by operation of law, must be done so on the basis of necessity. Term must be “necessary for business efficacy” AND reasonable. A: looked at rules of implying terms. Lady-duff: F: fashion designer. hired P to manage endorsements w/ exclusive R I: w. K. R: if the parties objectively intended that a term be included in contract, it will be implied. A: lady got profits of sales, it had to be understood as a term that he would promote or take steps to do so. C: appeal allowed. (lady loses). Tobias: F: one sided grinder K by trickery I: w. K. R: depending on facts court may not imply a term even when it seems intended by parties. A: the indirect promise by D ‘to sell’ to T is not supported by any consideration moving from T and is not binding on D ∴ no contract. C: no K just one sided arrangement

conditional agreements: ‘subject to’ contract
Masters: F: subj to prep by solicitors of formal contract. I: w. the agreement signed is a contract, in and of itself, or the ‘subject to contract’ makes agreement unenforceable. R:’subj to’ or sim lang. prima facie, means no valid K until subj to term is met. A: no specific test for subj to, each case is analyzed on form, lang and intent of parties. C: appeal allowed, no contract

Conditions precedent to formation or performance
CPP puts completed K into suspension so each party has obligations to make reasonable effort to perform obligations. CPF does not create a K and so no oblig to perform.CPP or CPF. Ask w. the cond is obje and measurable, (reasonable effort going a long way to cure uncertainty) or based on a whim or fancy of a party)
[bookmark: _GoBack]Wiebe: Condition precedent either: (1) prevents creation of contract, or (2) suspends performance of obligations set out in K until cond. met. F: sale subj to sale of port moody home. I: is the interim agreement a contract? R: GR: in R.estate transaction CP which must be performed by the purchaser will not usually prevent the formation of a K but will simply suspend the covenant of the vendor to complete until the CP is met by the purchaser. A: purchaser fulfilled CP. C: binding contract, specific performance. Pietrobon F: sell property Subject to satisfactory personal financing. I: w. uncertain & void. R: in R/estate satisfactory/suitable financing/mortgage is too uncertain to bind in CP. A: satisfactory mortgage. C: cond void for uncertainty. Griffin: Satisfactory financing – certain. F: subj. to satisfactory financing. Made lower offer after agreement lapsed. I: w. void for uncertainty. R: sole benefit lang does NOT displace oblig.best eff. Satisfactory financing: satisfy to reasonable pers. W/ subj but reasonable standard of partic person. A: determined satisfactory to be to him, not allowed to w/hold satsif. Unreasonably. C: purchaser did not use best efforts, app diss. Marshall: F: house inspection for benefit of purchaser. I: w. can get back deposit. R: CPP Discretionary - must be in G.F. and reasonableness – subjective or objective look at intention and subj matter. A: in G.F. & reasonable, condi. Allowed M to use subjective discret on objective concerns from inspect. C: M w/cost
