CRI215 Lecture 2


Socio-legal studies: The relations of law in its social context, not just how it appears on paper, but in the society where it operates. It is shaped by the society around it, and shapes the society around it.

Themes of the course
· Different way law influences society
· Who’s interests are served by law
· Is law the same thing as justice?
· Difference between formal law and subsequence law

Introduction to Theory
· Theory: a set of principles that are used to explain something. 
· Assumptions need to be substantiated
· Research of the proposals assumptions can be proved or disproved by other professors/researches
· Lenses through which people see law
· Functionalist
· Law helps to maintain social cohesion, manages competing interest and claims, contains conflict, and preserves order
· The survival of the society depends on institutions like the law acting effectively
· A law is good if it keeps everything in order, maintains status quo
· Not about justice or morality, but about keeping everything functioning the way its always been
· Criticism: The approach assumes social consensus, doesn’t look at social inequalities, benefits from social order and who is excluded from that, or how social change happens only about how quo is maintained
· Law rigidly holds people in place in relation to each other
· Emile Durkheim  - functionalist, saw society as something worth studying, not just a sum of the individuals in a society, its something bigger
· Collective consciousness, shapes physical behaviour
· Impossible to separate what we believe and decide from social consciousness
· Distinguishes between repressive law (law that usually governs societies that are simple, everyone agrees on social consensus, morals, and identity of society is tied in those laws. Break law, challenging identity of society -> punished) and restitutive law (based not on vengeance but restitution. Restoring relationships that were disturbed when someone broke the law. More complex and independent societies.)
· He understands law based on the functions of society. Laws are valid if they perform the functions they’re supposed to perform. Laws are automatically based on morals. Conflict and disobedience are bad. Law represents society’s morals.
· Critiques: Assumes social consensus. Doesn’t look at whos benefiting and who isn’t. Doesn’t look at social conflicts. 
· Liberal Approach
· Emphasises individual rights, sees society as a plurality of individuals that follow their own interests. Law regulates the competing interests. 
· Unlike Durkheim, liberals understand need for change, and can achieve it by changing law. Law regulates competing interest, and can regulate it.
· Law keeps everyone equal, not tightly controlling everyone, creates general formal equality
· Natural Law
· Law is not necessarily the answer, rulers can make whatever laws they please, answer to a higher authority (religious, justice, broader ideas)
· Law should be just, fair, but it isn’t. So, if law isn’t fair and just, than it isn’t automatically valid. If they’re not just we don’t have to obey them.
· “When injustice becomes law, resistance becomes a duty” very natural law-minded
· Examples:
· Rosa Parks didn’t give up her seat at the front of the bus to a white man during time of segregation, saying it was an unjust law. 
· “If we are wrong, the constitution is wrong, if we are wrong, then God almighty is wrong” MLK Jr
· they were invoking something greater than the specific law, included natural law and positive law
· Governments limiting peaceful protests by using natural law
· People are bound by law of ruling party, but people can disobey the law in the name of justice 
· Legal Positivism or Legal Formalism
· Law and morality should not be connected, morality is not relevant to law, just what is on the page
· It is possible and desirable to analyze the nature of law impartially by observing facts to discover “the truth”
· Judges should use neutral process f applying legal rules to whatever they are given. Predictable, mechanical, impartial interpretation of law, no biases. 
· Law performs particular results. If what is on the paper is applied, the law is valid.
· Max Weber emphasises social relations and interpretations of social relations as influencing our behaviour. It doesn’t come from collective consciousness, but from our behaviour. Society is not fixed, but made up of dynamic, changing, complex relationships.
· How are relationships with each other are becoming increasingly rational.
· Instrumental and rational restitutive institutions, bureaucracy,
· He defines law as different from other orders, because there is a staff of people making sure it’s enforced. Modern western law is also increasingly rational and formal. Formal systems of law are self-sufficient. Formal systems of law don’t use outside systems to influence law (religious, political, etc.)
· It is rule based, logic based, systematic.
· Substantive systems and formal systems
· Capitalist law is increasingly formal law. Tendency towards instrumentalizing our law and institutions.
· Our behaviour is shaped by how people subjectively interpret the law, and how people think others are subjectively interpreting the law
·  Law is just what’s on the page
· If a law can be enacted as it was written, it’s a success
· Legal Realism/Legal Instrumentalist
· Reaction to positivist approach
· Process used by judges are linked to (social political, moral,) factors
· Not possible to separate judge from those factors in law
· Law is a process adjudicated by human beings, so they cant separate their social bias, themselves, from the lawmaking. 
· Judges don’t make their decisions by legal rules, but by extra-legal factors. The outside factors that bias judges make them challenge the law. Judges could use their power to challenge status quo to be progressive
· Instrumentalism – using law for social purposes, regressive or progressive change in law. 
· Realist - not only are people in society and judge are influenced by broader conceptions of society, judge can be influenced by these accidentally but can be harnessed to be used deliberately
· Legal relist say morality isn’t connected with law, but to pursue justice through law is a goal. A judge’s conception of morality isn’t just from law, but from interpretations of legal text with broader conceptions of society the judge has.
· Critical Theories
· Unlike the literal understanding of law, critical theories believe law isn’t a cornerstone of freedom, law is maintaining order and preserving and legitimizing social inequalities and justice. Not part of the solution, on the whole, law perpetuates inequalities. Unlike functionalist and legal positivism, which have consensus around law, critical theorists see conflict, power dynamics in society, made up of people with competing interests. Law has been used to maintain the power and lack thereof for certain groups.
· “Better laws” don’t fix these problems when the current laws maintain problems. Law is part of the problem, not solution.
· Progressive balance decision-making. 
· Preservationist theories vs. critical theories, which are change oriented (i.e. How society can be improved/changed).
· Law is used to maintain the power of those in power, and to keep everyone else in inferior positions
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