Ethical and Legal Aspects of Injury Care
Ethical Considerations

· Ethics are the science or study of moral values or principles, including ideals of autonomy, beneficence and justice

· Sport ethics involves the avoiding acts or the encouragement of acts that are known to increase the possibility of physical injury

· Examples related to sport include hazing, favouritism, drug use, etc. 

Ethical and Moral Dilemmas in Sport

· Teachers, coaches and therapists are all in a position of authority 

· These authoritative figures are extremely influential towards the ideas athletes have of themselves and the decisions they make 

· Providing treatment to mask pain in order to allow an athlete to play fails to address the real, underlying issue and poses further injury or pain for the athlete in the future 

· The therapist has the most important decision and opinion thus it is of upmost importance that the therapists sole concern is for the athletes health and safety 

· Often times coaches will play athletes when he/she shoulder not play regardless of the importance of the event 

Legal Considerations in Sports Medicine

· Lawsuits sometimes occur in sports medicine

· Practice of athletic therapy is normally tried under a tort 

· Tort: Legal wrong committed against a person (such as impairment to tissue, damage to psych, etc.)

· Act of Omission: Failing to provide a legal duty of care (failure of the health professional to do something they were supposed to)
· Act of Commission: Committing an act that is not supposed to be committed (such as injection therapy) or committing an act that is in the scope of practice but done poorly (such as failing to properly splint) 

· Principal form of litigation involving the sports medicine field 

· Allows a person to gain compensation for a wrong doing against them 

· Reasons people are suing more includes:

· Athletes and parents are more aware of their legal rights and are less willing to accept incompetence and negligence 

· Publicity about large financial awards in lawsuit 

· The public is less hesitant to take complaints to court (prompting by lawyers)

· People assume insurance companies have an unending capacity to pay 

· Anyone treating injuries is bound to a professional:

· Scope of Practice: Knowledge of what one can and cant do in their profession

· Standard of Care: Actions done in accordance with ones profession and knowledge/experience 

· Minimum Standard of Care: One is judged on the minimal amount of care they are to provided based on their knowledge and experience (for example a certified therapist is bound to a higher standard of care than a student therapist)

· Negligence: Something done wrong or not done at all to an individual (ignorance is not a viable defence)

Legal Aspects of Sports Medicine

· Negligence torts can result from:

· Malfeasence: Committing an act not within ones scope of practice

· Misfeasence: Committing an act wrongly within ones scope of practice
· Nonfeasence: Failure to perform legal duty of care
· Malpractice: Committing a negligent act (umbrella term)
· Gross Negligence: Total disregard of health and safety of the athlete 

· Vicarious Negligence: Negligent act of someone else (suing someone for an incident someone else did because of an indirect responsibility, such as suing the hospital for the actions of a nurse)

· To prove negligence in court one must show (all four must be proven): 

· A duty of care was owed to the athlete

· A breach of the standard of care was committed 

· An injury resulted

· The injury was a direct result of the breach of standard of care

· Defences against negligence must prove (only one needs to be proven): 

· Proper standard of care was taken and thus no breach of duty

· Injury was an unavoidable accident 

· Injured party involved in contributory negligence 

· Athlete was aware of the assumption of risk 

Legal Liability

· Liability: The condition of affairs that gives rise to an obligation to do a particular thing to be enforced by action

· Potential litigious factors include:

· Ignorance of the law (not a viable defence of excuse for wrongful actions)

· Ignoring the law

· Failure to act

· Failure to warn

· Time and expense 

· Failure to Warn: Participants must be informed of risk and understand its nature

· Foreseeability of Harm: Recognizing a potential danger and removing the danger before an injury occurs 

· Informed Consent 

· Injured party has been reasonably informed of needed treatment, possible alternative treatment and advantages and disadvantages of each course of action 

· Exclusionary Clause: Identify conditions not treated by the CAT(C) 

· Should be obtained before any treatment 

· Potential for battery (assault charges)

· Refusing Help

· Individuals have the right to refuse further treatment 

· Exception when there is an increased risk of injury

· Product Liability 

· Warranty and liability regarding equipment where the company producing the product is responsible 

· Manufacturers often place specific requirements regarding equipment to be void of liability (if the equipment is altered in any way the individual assumes risk and the company is no longer liable) 

· Implied Warranty: Assurance that are presumed to be made in the sale of products due to circumstances of the sale

· Expressed warranty: Assurance that is explicitly stated on the product of purchase 

· Strict liability 

· NOCSAE or CSA

· Confidentiality 

· Individuals have a right to privacy 

· Exception when an action may cause harm to the individual or others
· Breach of Confidentiality: Act of disclosing an athletes medical/health condition without his/her consent 

Legal Defences

· Assumption of Risk: Athlete acknowledges understanding of the risks of their participation in the activity and voluntarily chooses to participate, assuming all risks of injury or even death due to their participation

· Exculpatory Waiver: Release of liability 

· Good Samaritan Laws

· Laws that help the average bystander who offers help to those in need 

· Encourages acts of help that are in good faith 

· Conditions vary from province to province but immunity generally applies only when an emergency first aider:

· Acts during an emergency

· Acts in good faith 

· Acts without expected compensation

· Is not guilty of misconduct or gross negligence 

· Contributory Negligence

· Relative degree of negligence 

· Person has some responsibility in the negligence that occurred 

· Damages awarded on a proportionate basis 

Common Areas of Negligence

· Common areas of negligence in physical education and sport activities include:

· Poor selection of activities

· Failure to take protective measures 

· Hazardous conditions of buildings or grounds 

· Faulty equipment 

· Inadequate supervision 

· Poor selection of play area 

· Ways to prevent litigation include:

· Understand and completing duty of care

· Act in an ethical manner

· Steps taken to reduce the risk of litigation 

· Legal avoidance checklist:

· PARQ medical examination 

· Health insurance 

· Preseason preparation 

· Acceptance of risk 

· Planning and supervision 

· Equipment (NOCSAE or CSA)

· Facilities 

· Emergency care preparation 

· Records kept 

