CCT206 – Exam Review Answers
1. In the United States works for hire are accorded copyright protection for 70 years from the date of publication.

False (95 years) 
2. The Canadian Supreme court hears all appeals that are brought before it. 
True 
3. The defendant has to be present when any civil case is brought to trial. 
True
4. In Quebec the basis of Law is:

Civil Law 
5. The terms ‘fair use’ and ‘fair dealing’ have the same meaning 
False 
6. If a contract is agreed to by one party who is under the age of legal consent then it is voidable by either party at any time.

True
7. In the United States under the Fair Use exemption you will not be found to have infringed copyright if you copy less than 5% of any copyrighted work. 
False
8. Trademark protection in the US or Canada is, even on payment of the appropriate fees and use in commerce, available for only a limited period of time. 

True

9. In Canada it is illegal to send unsolicited emails
True
10. In Canada it is illegal to send unsolicited emails. 
True 

11. The Supreme court judgment in the Bilski case resulted in: 

Uncertainty as to whether Business Process Patents are valid or invalid 
12. In Canada and the US it is not necessary for a company to actually make use of a trademark in the course of business in order for trademark to be protectable under trademark law.

False
13. The standard proof in a civil case is based on the balance of probabilities. 
True 
14. In Canada, Harvard University has been granted a patent for oncomouse.
False
15. PIPEDA only applies to non-commercial organizations in Canada.
False (for commercial)

16. The name, title and business address of an individual is not considered to be personal information as defined in PIPEDA
True

17. Canada has similar safe harbor provisions to those set out in the digital millennium copyright act
True 

18. In Canada patents are awarded to the individual(s) who is (are) first to file.
True
19. The Statute of frauds specifies situations where potential fraud makes a contract voidable
True 
20. In the US an Internet Service Provider (provider of Web site hosting and email services) is never responsible for Copyright infringement by its customers.

True

21. Briefly explain the nature and essential characteristics of common law. 

· It is law developed by judges through decisions of courts and similar tribunals rather than through legislative statutes or executive branch action

· The distinctive feature of common law is that it represents the law of the courts as expressed in judicial decisions 

· The basis of the common law is a maxim shared by the law and equity courts of pre-Revolutionary War England.

· Besides the system of judicial precedents, other characteristics of common law are trial by jury and the doctrine of the supremacy of the law. Originally, supremacy of the law meant that not even the king was above the law; today it means that acts of governmental agencies are subject to scrutiny in ordinary legal proceedings.
22. You have received notification that suit has been brought against you in Australia with respect to an entry you made in your blog. This suit alleges that your entry was defamatory towards an Australian citizen residing in the State of Victoria. Discuss the general defenses that you would offer. Do you think they will succeed?
Defamation is communication but a person that tends to hurt the person’s reputation. The defenses I would offer for my blog is that the Victorian courts has jurisdiction primarily as a result of applying lex loci delicti – that is the court located where the harm is done has jurisdiction. 

As in the case for Gutnick vs. Wall Street, the primary point of contention in the matter was whether Australian courts had jurisdiction to resolve the case. In a unanimous decision, all seven High Court justices decided that Gutnick had the right to sue for defamation at his primary residence and the place he was best known. The High Court decided that defamation did not occur at the time of publishing, but as soon as a third party read the publication and thought less of the individual who was defamed.

23. Briefly explain what is meant by trademark dilution. In your answer explain how it is different from trademark infringement. What is the essential logic behind giving protection under the law with respect to trademark dilution? Briefly explain the two different types of trademark dilution that are defined in the Federal Trademark Dilution Act in the US. 
· Trademark dilution is a trademark law concept giving the owner of a famous trademark standing to forbid others from using that mark in a way that would lessen its uniqueness.
· In most cases, trademark dilution involves an unauthorized use of another's trademark on products that do not compete with, and have little connection with, those of the trademark owner. 
· The strength required for a trademark to deserve dilution protection differs among jurisdictions, though it generally includes the requirement that it must be distinctive, famous, or even unique. Such trademarks would include instantly recognizable brand names, such as Coca-Cola, or Sony, and unique terms that were invented (such as Exxon) rather than surnames (such as Ford or Zamboni) or ordinary words in language.
· Another basis for the trademark dilution is protection, from a consumer-confusion standpoint.

· There are two types of dilution: dilution by “blurring” and dilution by “tarnishment.” Blurring is the unrelated use of a mark by another whittles away the distinctiveness of the mark. Tarnishment occurs where use of a mark by another harms the reputation of the original mark.

24. Some of your friends have just stared a band and have asked your advice about what intellectual property rights they have and how they should go about protecting them. In addition you decide to advise them on how they would establish and specify who own which rights? 
There are several intellectual property laws/rights that the band should keep in mind, some of them being copyright laws, and trademark rights. Trademark gives the band the knowledge that they are legally entitled to use the professional name in a commercial setting without the fear that another artist or party has a claim of ownership for that name. It can also prevent others from using the same or similar professional name in the music industry. Copyright would protect the creative ideas (i.e songs) of the band and provide exclusive rights to the band for their work to control their material. In addition a valid contract should be enforced between the members of the band. This agreement sets out how the group is run on a day-to-day basis, how decisions are taken and what will happen to the band’s name, domain and logo if the band is dissolved. The contract should also outline the share in income, how the rights of songs/music are to be distributed among members etc. 
25. You have just created a website which has a distinctive design and is composed of extensive text and many images. You discover that someone in the US has created a website which you consider to be very similar to yours. Discuss the intellectual property rights that you have and what would you have to establish in order to prove they have been infringed. 
I first need to determine the type of copyright and intellectual property rights I have. There are a number of intellectual property rights which exist in a website. Any logos or branding are likely to be protected by registered trade mark rights, copyright or the law of passing off. I have the right to create new, original work which is protected by copyright. One way copyright infringement can be proved is the incorporation of the same visible text and images of my website. Appropriating text is illegal, unless there is substantial fair-use or fair-dealing, however that is not the case here. The design of the website would come under trademark concerns, as in the identification of the website. The plaintiff proves that the defendant copied the protected work.  I, in this case need to prove the ownership of the allegedly infringed material and violation by the alleged infringer. This could be through proving how the defendant had access to plaintiff work and the defendants works having probative similarity. 
26. You have lent some of your best photographs to a friend. All of the photographs are of your friends and colleagues and many of them include company logos – for example, the apple logo on laptops. Subsequently, you discover that he has altered some of your photographs and uploaded them to flickr with humorous captions, identifying them as his own creation and making them publically available, identify the legal issues that are relevant in this situation from your friend’s perspective?

??????
27. Briefly explain the common law doctrine of laches and give an example of its application.
· Laches is a defense to a proceeding in which a plaintiff seeks equitable relief. Cases in Equity are distinguished from cases at law by the type of remedy, or judicial relief, sought by the plaintiff. Generally, law cases involve a problem that can be solved by the payment of monetary damages. Equity cases involve remedies directed by the court against a party.
· Different types of injuries (e.g., tort and contract) have different time periods in which to file a lawsuit. Laches is the equitable equivalent of statutes of limitations. However, unlike statutes of limitations, laches leaves it up to the court to determine, based on the unique facts of the case, whether a plaintiff has waited too long to seek relief.

28.  Briefly distinguish between: direct infringement of copyright, vicarious infringement of copyright and contributory infringement of copyright.

·     Direct infringement of Copyright: It occurs where someone exercises one of the exclusive rights granted by the Copyright Act without seeking the permission of the copyright owner. For example, if you make a copy of a book or a phonorecord of a CD without the copyright owner’s permission, you have violated the exclusive right to reproduce and have therefore committed copyright infringement.
·    Contributory infringement occurs where someone knows that infringing activity is taking place and either induces it, causes it, or materially contributes to it. So there are two elements required to proving contributory infringement - that the infringer knew or had reason to know of the infringing activity (which differs from direct infringement, where the infringer doesn’t have to have any knowledge or intent) and active participation in the infringement (which can include inducing it, causing it or contributing to it).
·    Vicarious infringement occurs where someone has a direct financial interest in the infringing actions being committed by another and has the ability to control it, even if they do not know that the infringement is taking place and do not directly take part in it.

29.  In PIPEDA personal information cannot be collected on individuals without their consent. Consent may be implicit (or implied) or explicit. Briefly explain the difference between these two different types of consent. Which would you advise a company or organization to on? Why?

Explicit consent — also known as express or direct consent — means that an individual is clearly presented with an option to agree or disagree with the collection, use, or disclosure of personal information.

Implicit consent — also known as deemed or indirect consent — can mean you voluntarily personal information for an organization to collect, use, or disclose for purposes that would be considered obvious at the time.

Direct consent or Explicit consent is better for individuals as it diminishes any misunderstandings and clearly informs the individual (organization) to whom the consent is given that information can be collected. This is to avoid and infringement or invasion of privacy cases etc. 
30. You operate a Web site in the US and you are being sued by a company that claims that your site is being used by individuals to share material that infringes on their copyrights. On what basis would you argue you were not liable (responsible). What would you have to demonstrate to the court to support your defense? Note: Clearly identify any law(s) that you would rely on.
??????????
31. Briefly discuss the Boring vs. Google case that was discussed in class. In your discussion provide a brief introduction to the facts of the case, the legal issues involved and the nature and explanation provided for the judgment. 
The Boring v. Google case dealt with the issue of whether or not Google was legally entitled to photograph a private citizen's home and publish the photograph in its Google Street View product. A Pennsylvania resident (Boring) claimed that according to Pennsylvania common law, Google violated her privacy rights by posting the images online without her permission. The case made it through the lower courts and ultimately landed in the lap of the U.S. Supreme Court. Since the Supreme Court has been consistently reticent to address Internet privacy issues, the case was argued and resolved on the fine points of legal procedure rather than privacy concerns
The District Court granted Google’s motion to dismiss as to all of the Borings’ claims. The Court dismissed the invasion of privacy claim because the Borings were unable to show that Google’s conduct was highly offensive to a person of ordinary sensibilities]]; the negligence claim was dismissed because Plaintiffs could not establish that Google owed them a duty. Finally, the Court dismissed the trespass claim because the Borings failed to allege “facts sufficient to establish that they suffered any damages caused by the alleged trespass.”
32. Contracts are generally considered to be founded on bilateral promises. Briefly explain what is meant by the term bilateral promise and identify and briefly explain the specific components that a valid contract must have. 

A bilateral contract is one in which there are mutual and/or bilateral promises made between the parties.  If the parties have entered into a bilateral contract in which their promises are the only consideration for the agreement, their obligations must be mutual and binding for the contract to be valid.  A common example of a bilateral contract is one in which one party promises to deliver goods to the other, and the other party promises to pay the specified purchase price.
There must be an offer, an acceptance and consideration for a contract to be recognized and enforceable. To prove a valid offer a party must show
1) the offeror intended to make an offer,
2) the terms of the offer were clear and definite, and
3) the offeror communicated the essential terms of the offer to the offeree.  

33. Industry is booming due to ICTs and the is of ICT has increased as well. ICT has questioned privacy in different forms such as phishing attacks, hacking, identity theft, credit fraud, and defamation. 

Anti-phishing act of 2005 (US Law) regulated the phishing attacks. 

· To create a website with a similar domain name without the consent of owner who is registered under this domain name. 

· To use this website to request to ask customers for personal details. 

    PIPEDA (Canada) protects individual’s personal information whereby only businesses have the right to collect any form of information with consent or permission from the individual. 

