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· In spite of many discussions over the years about sentencing Aboriginal people, there has been little change in the rate of their custodies. 

· In the Northern Territory, Aboriginal people continue to be controlled and contained by the white legal system. They make up 28.8% of the Northern Territory population, yet, in 2003, 78% of those in custody were Aboriginal people.

· Since Aboriginal people are perceived as socially devastated there has been some new approaches to sentencing.
· Mildren J;an authority responsible for making sentencing decisions in customary law.
cases

· Minor pleaded guilty to two counts of manslaughter. The initial sentencing judge after looking at the evidence decided that tribal punishment, in the form of a spear in the thigh,would be carried out by his community after his release from prison, and the fact that Minor consented to the punishment. He was sentenced to 10 years in prison (the head sentence) and he was required to serve four years of the sentence, or 3 years on a good behavior bond.

· The Director of Public Prosecutions (DPP) said that something was wrong with the sentence because the bonded part of the sentence was short compared to the head sentence. The DPP also mentioned that “payback” was unlawful violence. DPP argued that the payback assaults were likely to be illegal according to the criminal law because the payback was likely to cause injury to health.

· Mildren J. disagreed with him and said that he believes tribal punishment  would help to settle down the community, and based on his long experience in customary law and lack of medical evidence , this type of punishment was theoretically legal.

· Mildren J notes that the reason why courts say that they do not condone payback is because it is carried out by people that are not employed by the State to impose punishment, not because tribal punishment is unlawful.

· Mildren J. also recognised a general concern, that as a rule, people should not be punished twice for same offence.

· Since 1975 judges have been restrained by anti-discrimination legislation , therefore race itself is not a permissible ground of discrimination, and judges have accepted that social, economic, and other disadvantages that may be associated with the defendant’s Aboriginality should be taken into consideration for the penalty.

· Mamarika;the defendant was guilty of manslaughter. Mamarika claimed that he had already been punishment by spearing and stabbing, and had received some injuries. This had happened at a time between committing the offence, and appearing in court for the offence. the judges in this case reduced the penalty since Mamarika had already been punished.

· Case of walker; he wanted to be punished to gain the respect of his community.
 Conclusion

· Payback was an important process and has been effective in resolving the problems between the families.

· Even though the white legal system has a lot of control on customary law punishments, aboriginal people have gained more power over the sentencing
process.

Question
Do you agree with tribal punishment for aboriginal defendants?
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