Business Midterm Notes

Lecture 1:

Law: Set of rules and principle guiding conduct in society by protecting persons and their property, facilitating personal and commercial interactions and providing mechanisms for dispute resolution 
· The law is guided by the supreme law of the land.

· which is the charter of rights. 
· Includes 
· 1) Public Law (individuals vs. state)

· i.e. human rights 
· freedom of exposure: i.e. war movies-although gory and gruesome, they education because of the reality and thus considered as instructive knowledge. 
· 2) Private Law – person vs. person. 
· (Business Law) 
· 1) Contract Law- agreements between parties
· 2) Tort Law- Negligence and wrongs committed by one person against another.
· Intentional or unintentional 
The laws made by the state influences the freedoms and limitations of business. 

· i.e. state says how much blood can be shown in a movie, businesses, movie makers must adhere

· Therefore, private and public law influence each other, and thus business law is influenced by the state.  

Dispute Resolution

1) Mediation – independent party provides support to persons in order to resolve conflicts with neutral body.  
· Must be desired and compromises must be made

· Sign of good will.  Mediator tries to find solution that is appealing to both parties. 

· Quick and cheap, controllable, preserves relationships ,private. 

2) Arbitration – Parties agree to an independent person to propose a binding solution. 
· Outcome = compulsory

· Parties lose negotiation power. 

· Done to avoid courts. 

· Preserves relationships

· i.e. hockey players resolve issues on arbitration when dealing with contracts. Due to their bad behaviours and habits, and their desire to keep these facts unknown to the public, they choose arbitration. 

3) Litigation – dispute between parties is argued to the courts. 

· Many rules and trials, therefore a long, complex and costly process. 

STEPS to go to court:

1) stick and flame : justify case and grounds under which case is expressed.  (must provide proof of injury.) 
2) 20 days for defendant to reply to the statement of claim.  State why the individual disagrees or why they agree to claim on certain facts. 

· At this point, defendant may counterclaim 

3) Plaintiff replies to counterclaim with evidence.  What is the evidence to support claim?  

When you go after a company they may go after you.  I.e. if you claim that you got sick from eating a slice of Ham from schnieders, they could sue you for slander since it hurts their company’s reputation.  

There is no protection for freedom of speech if it hurts someone’s reputation

Three things brought to litigation 

1) Evidence through witnesses – they need to be strong witnesses since they will be cross-examined.  Plaintiff must prove their case on the ”balance of probabilities.”  That means the statement/claim is more than likely true than not.  
· Better than a 50% chance 

2) Best evidence standard – making sure paper documents are original or certified copy.  
3) Decision – Judge must look at all the facts that are presented and either agrees or disagrees.  Relevant laws are applied to factual findings in order to produce a decision.  

· Decision includes who must pay how much to whom, (supported by proper justification) – awards include amount of claim, plus interest and legal costs of successful party.  

· Non monetary awards can be given too such as being required to act or refrain from acting in a certain way- i.e. order from court to transfer land or refrain others from trespassing.  

· The plaintiff can appeal a decision in favour of the defendant within 30 days after the initial decision.  Otherwise the appeal is extinct.  

Criminal Process
· Crown (police) lays charges 

· Presents file to prosecutor 

· Decides how to prosecute based on facts.  

Canadian Legal System

1) Common Law- based o British rules. 

· Court precedents create the body of rights that will be used as precedents to determine the outcome of a given situation.  

· The court relies on decisions made by other judges in other cases that are relevant.  

· Courts determine the concepts- i.e. what is a contract? 

· Courts distinguish between story A and story B.

· Different interpretation of circumstances 
· i.e. higher severance pay for termination of employee K with seniors vs new employees.  
2) Civil Law – (Quebec) 
· Legislation is codified

· Rights are spelled out in text. 

· The that context the rules are to be followed and the judge needs to apply rules.  Distinguishing isn’t an option. 

Standard of Proof

· 1) Civil Law- need to prove on the balance of probabilities 

· 2) Criminal Law- prove beyond a reasonable doubt.  

· Can’t be overwritten by religious rights in charter.
Business Law Lecture 

Project- just focus on one account. i.e. chequing. 

Deposits, legal, fees, definitions

Charter of Rights

· Constitutional document that defines our fundamental rights and freedoms as individuals

· Deals with individual rights

· Recognizes minimum rights as being Canadian

· Rights need to be interpreted by the court

· Court defines the norms towards rights and freedoms.

· Court non-elected

· Good society= having human rights. 

If you can’t prove that a human rights issue is involved in a law then it should be allowed (i.e. prove that two gay men can’t successfully raise 2 kids) 

· Cannot moralize choice.

· Canada- tolerance to differences. 

· Recognizes our individual rights

· Mistake gets made – fixed right away in our system.

1) Preamble of charter of rights

· Defines supremacy of God.  

· Involves that every Canadian can choose what God they believe in.

· We cannot oppose a religion or god on Canadians. 

· Can be atheist, etc.

· Freedom of choice of religion

· Cult/sect isn’t a religion

· .

· The state has no religion

· Decisions are based off of law. 

· Law- Based on human rights.

· i.e. some country’s allow assisted suicide in Switzerland, Canada does not. 

· Law = based on right and wrong, religion is not a driving force.

· Rule of Law: needs to be a written norm that defines the conduct and behaviour of persons. 

· i.e. smoke in class = violating norm. 

· everyone is equal before and under the law **

· means everyone is subject to the same standard. 

· Means you can not escape the legislation and you are bound by the legislation.  

· That’s how corruption is avoided in cases and everyone is treated fairly.

· i.e. Bill Clinton says he never had sexual relations with Monica Lewinski, under oath.  If he lied, he would have committed purgery, and he could be impeached.  He admitted to it, so he loses credibility.  Thus she can alter the story as much as she wants.

· American/Canadian legal system- doesn’t matter who or what you are, you’re bound by the rules.  Even leaders. 

· Our legal system limits abuse, corruption and requires everyone to live by it.

· System protects society from those who do wrong

2) Fundamental freedoms 

1. Freedom of conscious - can think whatever you want.
· i.e. write a poem – can be about anything you want. But you can not distribute/express it. 
· If you distribute = crime if its about sensitive material i.e pornographic ideas.
2. Freedom of Religion

· Anyone can believe in any religion they please
· Has to be something supernatural that is the basis of the religion

· Mystery of superpower

· Mythical approach

· Many religions share these concepts, but there needs to be a supernatural force that guides us.

· This establishes in the system that there is a practice of the faith. 

· No one can claim that they have the true religion and impose it on others

· Christmas = civic holiday- bring in religious elements = imposing religion. 

· As long as there is no religious concept, a holiday can be celebrated by the masses.

· Can’t create the perception that something might be real. i.e. plastic head with an axe in the head with fake blood. 

· We grow accustomed to seeing gruesome displays on Halloween.  It is tolerated. We show death and pain, even though it has artificial elements, the question that arises is where one draws the line.

· Violence becomes an normality. Graphic video games, horror movies. 

· Barriers and limitations need to be put in place so we don’t cross the line

   3.   Freedom of expression
· Most powerful freedom we enjoy.

· Religious rights of others can not prevent ones right to freedom of expression.

· As long as expression is not done with hatred i.e. ( done in the purpose of education/information) one can express it. 

· i.e. can be done for purpose of marketing, i.e. advertising angels advertising products. 

4. Freedom of association

· we can be part of any given community
· we have to right to establish, belong to and maintain to any sort of organization

5. Peaceful assembly

· Regroup and share values.
· Right to meet as part of a committee
· i.e. can’t jump a fence and block a pipe line from being built since you are creating an offence. 

3) Democratic Rights
· Electoral process- Right to vote and right to participate in electoral process.  

· Only Canadians have a constitutional right to vote

· We choose our leaders and those leaders have a maximum number of years in which they are allowed to serve. 

4) Mobility Rights
· right to enter, remain and leave Canada
5) Legal Rights
· Everyone has the right to life, security, liberty 

· Security against unreasonable restraint/search

· Right to attorney upon arrest

· Right to trial

· Relationship with state and our judicial system.
6) Equality Rights
· everyone is equal before the law, cant discriminate on any grounds i.e. race, ethical origin, sex, 

· measure to protect equality

· sometimes there is a need to protect these rights. 

· Sometimes there needs to be affirmative action to promote certain groups 

· i.e. few men in classes for primary teaching classes, so seats are reserved for men. 

· At the same time, one has the right to refuse services provided by the other sex if they have a good excuse. 

· However, if the institution is unable to accommodate, you either take it or leave.
7) Official Language
· Equality of English and French in our institutions. 

Can’t give drugs to control clients emotional reactions 
Professional Service

· An individual is engaged in an occupation that is governed by a professional body which will require knowledge and expertise 

· You will be part of a system that will regulate your occupation as an i.e. accountant. 

· When one is in a professional service, one has information that they can not reveal.

· There are fundamental rules that need to followed in terms of prof. duties

1) Ethical obligation- need to report any major violation to code of conduct.  Any fault by a member that goes against code of conduct.

· If you don’t report, there are consequences.

· i.e. possession of illegal substances.

2) In-house Professionals- hired by a firm to work inside the business.         Always liable, even though you’re in-house. 

· Can’t reduce liability.

· Employer is also liable to actions.

3) Retainers – advance payment received for future services to clients. 

i.e. lawyers, accountants.  

4) Fiduciary Responsibilities- you’re in a position of trust and you owe    that duty to the client.  People expect you to behave with the highest regard.  

· Got to make sure people can rely on your professional judgement and morality as a profession
· That you’ll be acting with the right behaviour and conduct.

· Lawyer can show a client how to get out of paying allomony pension,

· Just because you know how to do something, doesn’t mean you should

· “conflict of interest” can’t serve yourself and the client.

· i.e. relationship for personal profit. Taking advantage of a client. i.e. paying your grandmother 300k for a cottage but you know its worth 500k. 

5) Follow the clients instructions.
· i.e. sell shares even if you disagree

6) Disclose all relevant information

7) Act honestly and in good faith. 

· Honesty- to express facts so there are no misrepresentations or manipulations of the event. 

· Declaring information where there is an expectation of information

· Request based on expectations- 

 8) Maintain confidentiality of client information

· Never talk about your clients, 

 9) Understand liability and tort

· Need insurance to cover for your faults.

10) Risk Management

· Understand how to take risks. Risks involve professional disciplinary measure. 

· When you give advice, need to be given inside the framework of the profession.  Need a professional title. Else insurance comes up. 
Chapter 13 Agency 

Agency- the legal relationship between the principle and a representative that is an agent in relationship with outsiders/ 3rd parties

· Created orally or in writing (employment contract).

· Principle creates agency 

· Can be employer/individual- anyone wishing to be represented. 

· Agent/ representative- speaks on your behalf. 

· Employee, lawyer, professional. 

· Conducts in dealings with outsiders/ 3rd parties 

· Clients, financial inst

· Because of certain time frames (i.e. example) the person representing you can make medical calls regarding operations/ organ removals. 

· Outsider/ 3rd party- party whom the agent does business on behalf of the principal.  

Example: You’re in the hospital and the doctor needs to operate asap.  Who makes the decision as to whether or not he can operate? 

· If no one to represent, you preserve life while minimizing violation of religious rights. 


· Make the best judgement

Authority 
· Power granted by the principle to the agent

1) Actual Authority – how much power, representation and authority is given to agent. 

a) Expressed Authority- written/ oral authority granted


b) Implied Authority- agent has implied authority when that authority is: 





i) inferred from the position the agent occupied.  

i.e. CEO can write certain cheques, had keys to the building





ii) necessary to do the job. i.e. negotiate/trade





iii) b/c of custom/ trade i.e. indiv installing furnace          



      needs to make openings in the wall, no need to 




      call boss since they have authority to make the 




       call.

2) Apparent Authority- When a principle presents to the outsiders/3rd parties an agent with an authority he legally doesn’t possess but will be acting in that capacity.  i.e. agent specializes in accounting but principle presents him as a professional in accounting and marketing.  

Creation of an Agency

1) By expressed agreement- spell out conditions of authority (i.e. in K). 

2) By necessity -  b/c of emergency or result in huge loss without intervention. i.e. doctor cutting shirt to operate. 

3) Agency by Estoppel.- an agency relationship created when the principles acts such that 3rd parties reasonably conclude that an agency relationship exists. 

· i.e. principle indicates that another is his agent, when in fact no relationship exists.  

· Principle must inform 3rd party that indicated agent doesn’t represent otherwise if that “agent” goes into a K with 3rd party, principle is bound by the K.  

4) Agency by Ratification- agent exceeds authority and principle ratifies 
excess of authority.

· Principle doesn’t have to adopt K. 

· i.e. employee buys excessive amounts of vegetables b/c of cheap price.  Principle either fires him or agree to the call he made. 

Duties of Agent

· 1) Fiduciary duty- you’re in a position of trust and authority and thus people depend on the exercise on the highest standard in your relationship with others.  (The utmost good faith to the principle)

· i.e. hospitals need to take steps to make sure only staff are present to make examinations.  

· 2) Make full disclosure of all material information that may affect the principal.  i.e. disclose information about good deals/bargains. 

· 3) Avoid conflict of interest.  (i.e. going on a trip to purchase clothing for your principle and also for yourself.) 

· 4) Avoid acting for 2 principles in the same transaction.  (unless consent is obtained).  

· 5) Avoid using assets of the principle ( $, property, principles contacts) i.e. can’t use principles contacts to set up ur own business and must not sell or use principles customer lists and records for personal gain.

· 6) Avoid accepting secret commissions or profits.  

Duties of Principle
· 1) Pay the agent 
· 2) Provide tools and training / assistance to the agent
· 3) Reimburse the agent for reasonable expenses 
· 4) Indemnify against losses incurred in carrying out the agency business
Liabilities 

· 1) Principle to the outsider

· When the agent exercises the activities inside their authority (actual or apparent), the principle is liable. 

· The principle is always liable.

· If the agent is sued, the principle must save him. 

· If outsider doesn’t know limitation imposed on agent by principle, the principle is liable for all agents actions.

· 2) Agent exceeds authority

· A) Ratification by principle- principle accepts decision made by agent and is there fore liable for actions of agent.

· i.e. agent bought too much food but principle agrees decision was right due to cheap costs. 

· B) No Ratification- “breach of warrant of authority” 

· Agent is solely liable if 3rd party was aware of limitation.  

· i.e. buy too much food, can’t freeze and produce waste- aged is liable.  

· 3) Agent towards principle

· If an agent exceeds his authority, principle can sue him.  

· i.e. if there is an employment K or standard that needs to be met and the employee doesn’t meet that standard- regarded as incompetency/ negligence & thus can be sued.  

Ending Agency
1. Expressed termination

2. Agent dies

3. K terminates/ task completed

4. By law – i.e. bankruptcy/ mentally ill/ criminal record
Chapter 14 Partnership 

Partnership- group of persons putting in common assets or means with a view to create a business activity that will provide for profits.  

Breakdown:

1) +1 persons/ grp of persons = corp/ association 

2) Putting means/ assets in common

· Bringing knowledge, experience, $, 

· Whatever you put in stays in

· i.e. bring in model that gets trademarked = can’t take it back with you if you leave partnership. 

3) creating a business- trade, retail store, etc

4) View to a profit – intention needs to be towards making $.
